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THE RIGHT HONOURABLE 


EDWARD LORD THURLOW, 
BARON THURLOW OF ASHFIELD 


IN THE COUNTY OF SUFFOLK, 
LORD HIGH CHANCELLOR 


O F 


GREAT ir 
THE FOLLOWING TREATISE, 


ON THE PLEADINGS 
IN THE COURT OF EQUITY 


IN WHICH HIS LORDSHIP PRESIDES, 


IS RESPECTFULLY INSCRIBED. 
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TO THE FIRST EDITION. 


N attempt to methodize the ſubject 

of the following pages has not, it 
is apprehended, yet appeared in print. 
The materials for a work of this nature, 
which are open to the public, are not very 
ample or ſatisfactory. They conſiſt, prin- 
cipally, either of mere books of practice, 
or of reports of adjudged caſes, generally 
ſhort and ſometimes incorrect. The expe- 
rience of the author of the following pages 
has not enabled him to go much beyond 
thoſe. materials, and he is conſcious that 
the work is therefore very imperfect. An 
_ unwillingneſs to reſt his aſſertions on 
his own authority merely, has induced 
him frequently to refer to books of no 
eſteem ; and perhaps, the number of re- 
ferences 


e. 


ferences is too great, unleſs the work is 
conſidered as an index to what may be 
found on the ſubject in other books. 
There are, indeed, in private hands, notes 
of determinations of which no reports 
have been yet publiſhed, and alſo notes of 
publiſhed caſes more accurate than 
the printed reports. A communication, 
through the bookſeller, of any ſuch notes, 
of any information which experience 
may he able to furniſh, of any hints for 
the better arrangement of the work, or 
of any cenſure of its inaccuracies will be 
eſteemed a favour. If what is now offer- 
ed to the public ſhall be ſo far approved 
as to encourage an attempt to render it 
more worthy of notice, the advantages 
which may be derived from any ſuch 
communication will be made ufe of for 


that purpoſe. 
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TO THE SECOND EDITION. 


N early fale of the firſt edition of 
this work, the importunities of 
bookſellers and the aſſurances of many of 
the profeſſion that a ſecond edition was in 
demand, ſome time ago induced the au- 
thor to think of re-printing the book. 
But in the courſe of reading and practice 
many things had occurred to him which had 
been omitted or miſtakenly treated in the 
original publication, ſome inaccuracies had 
been noticed by others, and the arrangement 
of the ſubject ſeemed to require the alterati- 
on. He has endeavoured to remedy the de- 
fects which occurred or were ſuggeſted to 
him, particularly with reſpe& to the ar- 
rangement which he fears he has been 
very. adventurous ; and he has employed 
hy A in 


en. 


in the attempt much of his time to the neg- 
lea of objects to him of more importance. 
The aſſiſtance of the profeſſion was re- 
queſted by the preface to the former edi- 
tion, and has been not unfrequently 
proffered; but thoſe who are moſt able to 
give it have rarely leiſure for the purpoſe. 


With their aid the book might have been 


rendered more worthy of attention. With 
the application only of what his own in- 
duſtry and experience have furniſhed, 
the author feels it to be very inperfect. 
Experience, indeed, has enabled him to 
correct a few errors: but it has otherwiſe 
ſerved only to convince him that he 
knows leſs of the ſubject of his treatiſe 
than he imagined he knew when he be- 
fore offered it to the public ; and his 
name is prefixed to this edition, not be- 
cauſe he has greater confidence in the me- 
rit of his work, but becauſe he thought 
that the omiſſion would bear the appear- 
ance of affecting to conceal whielWhe muſt 
be conſcious was generally known. 
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INTRODUCTION. 


Of the extraordinary juriſdiction of the court of 
chancery ; and of the manner in which ſuits to 
that juriſdiftion are inſtituted, defended, and 


brought to a deciſion. 


T is difficult to diſcover by what means 
the courts of juſtice in England, uſually 
termed courts of equity, have obtained the 
juriſdiction which they now exerciſe, Their 
authority and the extent of it have been ſubjects 
of much queſtion ; but time has given them full 
eſtabliſhment, and the limits of their duty ſeem 
now to be in a great degree, though perhaps 
not completely aſcertained (a). The exerciſe 
of this juriſdiction by courts diſtinct from thoſe 
to which the ordinary adminiſtration of juſtice 
is intruſted, ſeems to be a peculiarity in the 


(a) The liberality with 
which of late years the courts 
of common law have noticed 
and adopted the principles 
of deciſion eſtabliſhed in the 
courts of equity, though it 


B 


may have been conducive to 
the great ends of juſtice, has 
tended to prevent the bounds 
between the two juriſdictions 


from being completely aſcer- 
tained. 


juriſ⸗ 


1 
juriſprudence of the country. In the con- 
ſtruction of every ſyſtem of laws the principles 
of natural juſtice have been firſt conſidered: 
and the great objects of municipal laws have 
been, to enforce the obſervance of thoſe prin- 
ciples, and to provide a poſitive rule where 
ſome rule has been deemed neceſſary or expe- 
dient and natural juſtice has preſcribed none. 
It has alſo been an object of municipal law to 
eſtabliſh modes of adminiſtering juſtice. The 
wiſdom of legiſlators in framing poſitive laws 
to anſwer all the purpoſes of juſtice has ever 
been found unequal to the ſubject; and there- 
fore, in all countries thoſe to whom the admi- 
niſtration of the laws has been intruſted, have 
been .compelled to have recourſe to natural 
principles, to aſliſt them in the interpret- 
ation and application of poſitive law, and 
to ſupply its defects; and this reſort to na- 
tural principles has been termed judging ac- 
cording to equity. Hence a diſtinction has 
ariſen in juriſprudence between poſitive law 
and equity; but the adminiſtration of both 
has, in moſt countries, been left to the ſame 
tribunal. In preſcribing forms of proceeding 
in courts of juſtice human foreſight has alſo 
been defective; and therefore it has been com- 
monly ſubmitted to the diſcretion of the courts 
themſelves to vary or add to eſtabliſhed forms, 
as occaſion and the appearance of new caſes 
| have 
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have required. In England a policy ſome- 
what different has prevailed. The courts eſta- 
bliſhed for the ordinary adminiſtration of juſ- 
tice have, as in other countries, recourſe to 
principles of equity, in the interpretation and 
application of the poſitive law : but they are 
bound to eſtabliſhed forms of proceeding ; and 
| thoſe uſually ſtyled courts of common law, to 
which the ordinary adminiſtration of juſtice 
principally belongs, have been embarrafled by 
a rigid adherence to rules of deciſion, which, 
though originally framed for wiſe purpoſes, 
have in their application been frequently in- 
compatible with or not equal to the principles 
of natural and univerſal juſtice; and the 
modes of proceeding in thoſe courts, though 
admirably calculated for the ordinary purpoſes 
of juſtice, are not adapted to the full inveſtiga- 
tion of all the intricate and complicated ſub- 
jets of litigation which are the reſult of in- 
creaſe of commerce, of riches and of luxury, and 
the conſequent variety in the neceſſities, the in- 
genuity and the craft of mankind. Early 
therefore in the hiſtory of our juriſprudence 
the adminiſtration of juſtice by the ordinary 
courts appears to have been incomplete. To 
ſupply the defect the courts of equity have 
gained an eſtabliſhment ; aſſuming the power 
of enforcing the principles upon which the 
ordinary courts alſo decide when the powers of 

B 2 thoſe 


ZE», 


thoſe courts or their modes of proceeding are 
inſufficient for the purpoſe; of preventing 
thoſe principles when enforced by the ordinary 
courts from becoming (contrary to the purpoſe 
of their original eſtabliſhment) inſtruments of 
injuſtice; and of deciding on principles of 
univerſal juſtice where the interference of a 
court of judicature is neceſſary to prevent a 
wrong, and the poſitive law is ſilent (6). The 
courts of equity alſo adminiſter to the ends of 
juſtice, by removing impediments to the fair 
decifion of a queſtion in other courts, by pro- 
viding for the ſafety of property in diſpute 
pending a litigation, by reſtraining the afler- 
tion of doubtful rights in a manner productive 
of irreparable damage, by preventing injury to 
a third perſon from the doubtful title of others 
and by putting a bound to vexatious and op- 
preſſive litigation, and preventing unneceſſary 
multiplicity of ſuits; and without pronounc- 
ing any judgment on the ſubject, by compel- 
ling a diſcovery which may enable other courts 
to give their judgment, and by preſerving 
teſtimony when in danger of being loſt before 
the matter to which it relates can be made the 


(% Principles of deciſion conſidered by thoſe courts as 
thus adopted by the courts rules to be obſerved with a3 
of equity, when fully eſta - much ſtrictneſs as x 
bliſhed and made the grounds law. 1 
of ſucceſive deciſions, are 
ſubje 
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ſubje& of judicial inveſtigation Cc). This 
eſtabliſhment has obtained throughout the 
whole ſyſtem of our judicial polity ; moſt of 
the inferior branches of that ſyſtem having 
their peculiar courts of equity (d), and the 
court of chancery afluming a general juriſ- 
diction in caſes not within the bounds or 
beyond the powers of other juriſdictions (e) 


(e) It is not a very eaſy 
taſk accurately to deſcribe 
the juriſdiction of our courts 
of equity. Thoſe who have 
attempted it have generally 
failed; and the apparent 
neceſſity of making the at- 
tempt for the purpoſe of 
elucidating the ſubject of the 
following pages muſt be the 
apology for what is here of- 
+ CY 

d) Thus the court of ex- 
chequer, eſtabliſhed for the 
particular purpoſe of enforc- 
ing the payment of debts 
due to the king, and inci- 
dentally adminiſtering juſ- 
tice to the debtors and ac- 
countants to the crown, has 
its own peculiar court of equi- 
ty. The courts of Wales, 
of the counties palatine, of 
London, of the cinque ports, 
and other particular juriſ- 
ditions, have alſo their pe- 
culiar courts of equity. 


The 


(e) The court of equity 
in the exchequer chamber is 
alſo frequently conſidered as 
a court of general juriſdic- 
tion; and in effect it is ſo, 
in a great degree at leaſt, 
though in principle it is not. 
For its juriſdiction is in ſtrict- 
neſs confined to ſuits of the 
crown and of debtors and 
accountant to the crown,“ 
and in the latter caſe 
a ſuggeſtion, the truth of 
which the court will not 
permit to be diſputed, © that 
« its ſuitor is a debtor and 
% accountant to the crown,” 
is ſtill uſed to give it juriſ- 
dition. This practice, as 
well as a ſimilar fiction uſed 
to give general juriſdiction 
to the common law court in 
the exchequer, and the fic- 
tion uſed to give juriſdiction 
to the court of king's bench 
in a variety of civil ſuits of 
which it has not ſtrictly cog- 

nizance, 


CR I 


The power thus exerciſed by the court of 
chancery is commonly termed the extraordi- 
nary juriſdiction of the court, to diſtinguiſh 
it from the ſeveral other juriſdictions attribut- 
ed to chancery as part of the general eſta- 
bliſhment for the adminiſtration of juſtice ac- 
cording to the courſe of the common law. 
The exiſtence of this extraordinary juriſdiction 
entirely diſtinct from the ordinary courts, 
though frequently conſidered as an enormity 
requiring redreſs, has perhaps produced a pu- 
rity in the adminiſtration of juſtice which 
could not have been effected by other means; 


and it is in truth a conſequence of that jealous 


anxiety with which the principles and forms 
eſtabliſhed by the common law have been pre- 
ſerved in the ordinary courts as the bulwarks 
of freedom, and of the abſolute neceſſity of pre- 
venting the ſtrict adherence to thoſe principles 
and forms from becoming intolerable. 

A ſuit to the extraordinary juriſdiction of 
the court of chancery, on behalf of a ſubject 
merely, is commenced by preferring a bill, in 
the nature of a petition (// to the lord chan- 

| cellor, 
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nizance, may appear the ob- 
jects of cenſure but they 
have probably had the effect 
of preventing that abuſe of 
power which is too often the 


conſequence of the ſingle 
juriſdiction of one ſupreme 
court. 

(f) 9 Edw. IV. 41. B. 


Prac. Reg. 24. This book, 
and 
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cellor, lord keeper, or lords commiſſioners for 
the cuſtody of the great ſeal; or to the king 
himſelf in his court of chancery, in caſe the 
perſon holding the ſeal is a party (g), or the 
ſeal is in the king's hands (9. But if the ſuit 
is inſtituted on behalf of the crown (i) or of 
thoſe who partake of its prerogative, or whoſe 
rights are under its particular protection as 


the objects of a public charity, the matter of 


complaint is offered to the court by way of 
information, given by the proper officer, and 
not by way of petition, Except in ſome 
few inſtances (+), bills and informations have 
been always in the Engliſh language; and 
a ſuit preferred in this manner in the court 
of chancery has been therefore commonly 
termed a ſuit by Engliſh bill, by way of diſtinc- 
tion from the proceedings in ſuits within the 


and other books of praftice, Leg. Jud. in Ch. 44. 255. 
are only cited where no 258. Jud. Auth. M. R. 182. 


other authority occurred, or 
where they might lead the 
reader to farther information 
on the ſubject. The Practi- 
cal Regiſter is mentioned by 
Lord Hardwicke, 2 Atk. 22 
as a book, though not of 
authority, yet better calleded 
than moſs of the hind. 

(s) 4 Vin. Ab. 385. L. 


1 Prax. Alm. Cur. Canc. 
463. Ld. Chan. Jefferies 
againſt Whitherley. 

(hb) 2 Weſt Symb. Chan- 
cery, 194. b. 

(i) 1 Roll. Ab. 104. 

(A) There are ſome bills 
in early time in the French 
language. 


ordinary 


3 
ordinary juriſdiction of the court, which till 
the ſtatute of the 4 Geo. II. c. 26. were enter- 
ed and inrolled, more anciently in the French 
or Norman tongue, and afterwards in the 
Latin, in the ſame manner as the pleadings in 
the other courts of common law. 

Every bill muſt have for its object one or 
more of the grounds upon which the juriſdic- 
tion of the court is founded; and as that juriſ- 
diction ſometimes extends to decide on the ſub- 
ject, and in ſome caſes is only ancillary to the 

deciſion of another court or a future ſuit, the 
bill may either complain of ſome injury which 
the perſon exhibiting it ſuffers, and pray relief |. 
according to the injury; or, without praying . 

relief, may ſeek a diſcovery of matter neceſſary 
to ſupport or defend another ſuit; or, although 
no actual injury is ſuffered, it may complain 

of a threatened wrong, and ſtating a probable 

ground of poſſible injury, may pray the afliſt- 

ance of the court to enable the plaintiff, or 

perſon exhibiting the bill, to defend himſelf 
againſt the injury whenever it ſhall be attempted 

to be committed (/). As the court of chancery 

has general juriſdiction in matters of equity 
not within the bounds or beyond the powers of 
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inferior juriſdictions (, it aſſumes a controul 
over thoſe juriſdictions, by removing fromthem 
ſuits which they are incompetent to determine. 
To effect this, it requires the party injured to 
inſtitute a ſuit in the court of chancery, the 
ſole object of which is the removal of the for- 


mer ſuit by means of a writ called a writ of 


certiorari; and the prayer of the bill uſed for 
this purpoſe is confined to that object. 

The bill, except it merely prays the writ of 
certiorari requires the anſwer of the defendant, 
or party complained of, upon oath ; unleſs the 
party is intitled to privilege of peerage or a 
lord of parliament, or, unleſs a corporation 
aggregate 1s made a party. In the firſt caſe the 
anſwer is required upon the honour of the de- 
tendant and in the latter under the corporation 
ſeal. An anſwer is thus required, in the caſe 
of a bill ſeeking the decree of the court on the 
ſubject of the complaint, with a view to obtain 
an admiſſion of the caſe made by the bill, either 
in aid of proof or to ſupply the want of it; a 
diſcovery of the points in the plaintiff's caſe 
controverted by the defendant, and of the 
grounds on which they are controverted ; and 


(m) The court of equity though a particular, is not 
in the exchequer chamber, an inferior juriſdiction. 


2 diſ. 


© 26 0 

a diſcovery of the caſe on which the defendant 
relies, and of the manner in which he means to 
ſupport it. If the bill ſeeks only the aſſiſtance of 
the court to protect the plaintiff againſt a future 
injury, the anſwer of the defendant upon oath 
may be required to obtain an admiſſion of the 
plaintiff's title, and a diſcovery of the claims 
of the defendant, and of the grounds on which 
thoſe claims are intended to be ſupported. 
When the ſole object of a bill is a diſcovery of 
matter neceſiary to ſupport or defend another 
ſuit, the oath of the defendant is required to 
compel that diſcovery. The plaintiff may, if 
he thinks proper, diſpenſe with this ceremony, 
by conſenting to or obtaining an order of the 
court for the purpoſe ; and this is frequently 
done for the convenience of parties Where a 
_ diſcovery on oath happens not to be neceſſary. 
To the bill thus preferred, unleſs the fole 
object of it is to remove a cauſe from an 
inferior court of equity, it is neceſſary for 
the perſon complained of either to make de- 
fence, or to diſclaim all right to the matters 
in queſtion by the bill. As the bill calls upon 
the defendant to anſwer the ſeveral charges it 
contains, he muſt do ſo; unleſs he can diſpute 
the right of the plaintiff to compel ſuch an an- 
ſwer, 
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ſwer, either from ſome impropriety in requir- 
ing the diſcovery ſought by the bill, or from 
ſome objection to the proceeding to which the 
diſcovery is propoſed to be aſſiſtant; or unleſs 
by diſclaiming all right to the matters in queſ- 
tion by the bill he ſhews a further anſwer from 

him to be unneceſſary (un). 
The grounds on which defence may be made 
to a bill, either by anſwer or by diſputing the 


right of the plaintiff to compel the anſwer which 


the bill requires are various. The ſubject of 
the ſuit may not be within the juriſdiction of a 
court of equity ; or ſome other court of equity 
may have the proper juriſdiction : the plaintiff 
may not be intitled to ſue by reaſon of ſome per- 
ſonal diſability : if he has no ſuch diſability he 
may not be the perſon he pretends to be : he 
may have no intereſt in the ſubject: or if he 
has an intereſt he may have no right to call 
upon the defendant concerning it : the de- 
fendant may not be the perſon he is alledged to 
be by the bill: or he may not have that in- 
tereſt in the ſubject which can make him liable 
to the claims of the plaintiff: and, finally, if 
the matter is ſuch as a court of equity ought 


(n) In ſome caſes, a de- reſt in the matters in queſtion. 


fendant may be compelled to See Chap. II. Set. II. Part I. 
anſwer though he has no inte- 


to 
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| to interfere in, and no other court of equity has 


the proper juriſdiction, if the plaintiff is un- 
der no perſonal diſability, if he is the perſon 
he pretends to be, and has a claim of intereſt 
in the ſubject, and a right to call upon the de- 
fendant concerning it, if the defendant is the 
perſon he is alledged to be, and alfo claims an 
intereſt in the ſubject which may make him 
hable to the demands of the plaintiff ; ſtill the 
plaintiff may not be entitled, in the whole or in 
part, to the relief or aſſiſtance he prays : or if 
he is ſo entitled, the defendant may alſo have 
rights in the ſubject which may require the at- 
tention of the court, and call for its interference 
to adjuſt the rights of all parties: the effecting 
complete juſtice, and finally determining, as 


far as poſſible, all queſtions concerning the ſub- 


jet, being the conſtant aim of courts of equity. 
Some of theſe grounds may extend only to in- 
title the defendant to diſpute the plaintiff*s 
claim to the relief prayed by the bill, and may 


not be ſufficient to protect him from making 


the diſcovery ſought by it ; and where there is 
no ground for diſputing the right of the plain- 


tiff to the relief prayed, or if no relief is prayed, 


yet if there is any impropriety in requiring the 
diſcovery ſought by the bill, or if the diſcovery 
can anſwer no purpoſe, the impropriety or 

imma- 
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immateriality of the diſcovery may protect the 


_ defendant from making it. 


The defence which may be made on theſe ſe- 
veral grounds may be founded on matter appa- 
rent on the bill, or on a defect either in its frame 
or in the caſe made by it, and may on the foun- 
dation of the bill itſelf demand the judgment 
of the court, whether the defendant ſhall be 
compelled to make any anſwer to the bill, and 
conſequently whether the ſuit ſhall proceed; or 
it may be founded on matter not apparent on 
the bill, but ſtated in the defence, and may on 
the matter ſo offered demand the judgment of 
the court, whether the defendant ſhall be com- 
pelled to make any other anſwer to the bill, 
and conſequently whether the ſuit ſhall pro- 
ceed except to try the truth of the matter ſo 
offered ; or it may be founded on matter in the 
bill or on further matter offered, or on both, 
and ſubmit to the judgment of the court on 
the whole caſe made on both ſides; and it may 
be more complex, and apply ſeveral defences, 
differently founded, to diſtinct parts of the bill. 

The form of making defence varies according 
to the foundation on which it is made, and the 
extent in which it ſubmits to the judgment of 
the court. If it reſts on the bill, and on the 

foundation 


2s!) 

foundation of matter there apparent demands 
the judgment of the court whether the ſuit 
ſhall proceed at all, it is termed a demurrer. 
If on the foundation of new matter offered it 
demands the judgment of the court whether 
the defendant ſhall be compelled to anſwer 
further, it aſſumes a different form, and is 
termed a plea. If it ſubmits to anfwer generally 
the charges in the bill, demanding the judg- 
ment of the court on the whole caſe made on 
both ſides, it is offered in a ſhape ſtill different, 
and 1s ſimply called anſwer. If the de- 
fendant diſclaims all intereſt in the matters in 
queſtion by the bill, his anſwer to the complaint 
made is again varied in form, and is termed a 
diſclaimer. And all theſe ſeveral forms of de- 
fence, and diſclaimer, or any of them, may be 
uſed together, if applying to ſeparate and dif- 
tinct parts of the bill. 

A demurrer, being founded on the bill it- 
ſelf, neceſſarily admits the truth of the facts 
contained in the bill, or in the part of the bill 
to which it extends; and therefore, as no fact 
can be in queſtion between the parties, the 
court may immediately proceed to pronounce 
its definitive judgment on the demurrer, 
which, if favourable to the defendant, puts 


an end ta ſo much of the ſuit as the de- 
murrer 
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1 
murrer extends to. A demurrer, if allowed 
conſequently prevents any further proceed- 
ing (o). A plea is alſo intended to prevent 
further proceeding at large, by reſting on 
ſome point founded on matter ſtated in the 
plea; and as it reſts on that point merely, it 
admits, for the purpoſes of the plea, the truth 
of the facts contained in the bill fo far as they 
are not controverted by facts ſtated in the plea. 
Upon the ſufficiency of this defence the court 
will alſo give immediate judgment, ſuppoling 
the facts ſtated in it to be true; but the judg- 
ment, if favourable to the defendant, 1s not de- 
finitive; for the truth. of the plea may be de- 
nied by the plaintiff by a replication, and the 
parties may then proceed to examine witneſſes, 
the one to prove and the other to diſprove the 
facts ſtated in the plea. The replication in this 
caſe concludes the pleadings ; though, if the 
truth of the plea is not ſupported, further pro- 
ceedings may. be had, which will be noticed 
in a ſubſequent page. An anſwer generally con- 
troverts the facts ſtated in the bill, or ſome of 


them, and ſtates other facts to ſhew the rights 


of the defendant in the ſubject of the ſuit ; but 


(%) An amendment of a been allowed; but this ſeems 
bill has been permitted by a not to have been ſtrifly re- 


court of equity after a de- gular. 2 P. Wms. 300. 
murrer to the whole bill had 


ſometimes 


00 
ſometimes it admits the truth of the caſe made 
by the bill, and, either with or without ſtat- 
ing additional facts, ſubmits the queſtions 
ariſing from the caſe thus made to the judg- 
ment of the court. If an anſwer admits the 
facts ſtated in the bill, or ſuch as are material 
to the plaintiff's caſe, and ſtates no new facts, 
or ſuch only as the plaintiff is willing to admit, 
no further pleading is neceflary ; the anſwer 
is conſidered as true, and the court will decide 
upon it. But if the anſwer does not admit all 
the facts in the bill material to the plaintiffs 
caſe, or ſtates any fact which the plaintiff 
1s not diſpoſed to admit, the truth of the anſwer 
or of any part of it may be denied, and the ſuf- 
ficiency of the bill to ground the plaintiff's 
title to the relief he prays may be aſſerted, by 
a replication, which in this caſe alſo concludes 
the pleadings according to the preſent (p_) prac- 
tice of the court. If a demurrer or plea is over- 
ruled upon argument, the defendant muſt 
make a new defence. This he cannot do by a 
ſecond demurrer of the ſame extent after one 
demurrer has been over-ruled ; for although 
by a ſtanding order of the court a cauſe of de- 
murrer muſt be ſet forth in the pleading, yet if 


(Y) See Chap, III. 
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MM 
that is over-ruled, and other cauſe appearing 
on the bill may be offered on argument of the 
demurrer, and, if valid, will be allowed ; the 
rule of the court affecting only the coſts. But 
after a demurrer has been over-ruled new de- 
fence may be made by a demurrer leſs extend- 
ed, or by plea, or anſwer; and after a plea has 
been over-ruled defence may be made by de- 
murrer, by a new plea, or by an anſwer: and 
the proceedings upon the new defence will 
be the ſame as if it had been originally made. 
A diſclaimer neither aſſerting any fact nor de- 


nying any right ſought by the bill, admits of 


no farther pleading. If the ſole object of a 
ſuit 1s to obtain a diſcovery, there can be no 
proceeding beyond an anſwer by which the 
diſcovery 1s obtained. A ſuit which only ſeeks 


to remove a cauſe from an inferior court of 


equity does not require any defence, and con- 
ſequently there can be no pleading beyond the 


bill. 


Suits thus inſtituted are ſometimes im- 
perfect in their frame, or become ſo by 
accident before their end has been obtain- 


ed; and the intereſts in the property in li- 


tigation may be changed pending the ſuit in 
various ways. To ſupply the defects ariſing 
C from 


3 


from any ſuch circumſtances new ſuits may be- 
come neceflary, to add to, or continue, or ob- 
tain the benefit of, the original ſuit. A liti- 
gation commenced by one party ſometimes 
renders a litigation by another party neceſſary, 
to operate as a defence, or to obtain a full de- 
ciſion on the rights of all parties. Where the 
court has given judgment on a ſuit it will in 
ſome caſes permit that judgment to be con- 
troverted, ſuſpended or avoided by a ſecond 
fuit; and ſometimes a ſecond ſuit becomes 
neceſlary to carry into execution a judgment of 
the court. Suits inſtituted for any of theſe 
purpoſes are alſo commenced by bill; and 
hence ariſes a variety of diſtinctions of the 
kinds of bills neceſſary to anſwer the ſeveral 
purpoſes of inſtituting an original ſuit, of 
adding to, continuing or obtaining the be- 
nefit of a ſuit thus inſtituted, of inſtituting a 
croſs ſuit, and of impugning the judgment 
of the court on a ſuit brought to a deciſion, or 
of carrying a judgment into execution ; and 
on all the different kinds of bills there may 
be the ſame pleadings as on a bill uſed for in- 
ſtituting an original ſuit. 

It frequently happens that pending a ſuit, 
the parties diſcover ſome error or defect in 
ſome 


4 

ſome of the pleadings, and if this can be rec- 
tiſied by amendment of the pleading, the 
court will in many caſes permit it. This in- 
dulgence is moſt extenſive in the caſe of bills; 
which being often framed upon an inaccurate 
ſtate of the caſe, it was formerly the practice 
to ſupply their deficiencies, and avoid the con- 
ſequences of errors, by ſpecial replications. 
But this tending to long and intricate plead- 
ing; the ſpecial replication requiring a re- 
joinder, in which the defendant might in 
like manner ſupply the defects in his anſwer, 
and to which the plaintiff might ſurrejoin; 
the ſpecial replication is now diſuſed for this 
purpoſe : and the court will, in general, permit 
a plaintiff to rectify any error or ſupply any 
defect in his bill either by amendment, or by 
a ſupplemental bill ; and will alſo permit, in 
ſome caſes, a defendant to rectify an error or 
ſupply a defect in his anſwer, either by 
amendment, or by a farther anſwer. 

In an enquiry into the nature of the ſe- 
veral pleadings thus uſed, it ſeems moſt con- 
venient to conſider them in the order in which 
they have their effect, and conſequently to treat 
1. of bills; 2. of the defence to bills, and there- 
in of demurrers, pleas, anſwers, and diſclaim- 

C 2 ers; 


( 20 ) 

ers: 3. of replications ; and 4. to notice mat- 
ters incidental to pleadings in general, and par- 
ticularly the caſes in which amendments of in- 
accurate or erroneous pleadings are permitted. 


C HAP. 


CHAPTER THE FIRST. 


Or BILL S. 


ö 


By whom, and againſt whom a Bill may be exhibited. 


N treating of bills, it will be proper to con- 
ſider, I. The ſeveral perſons who are 
capable of exhibiting a bill, by themſelves, or 
under the protection or in the name of others : 
and againſt whom a bill may be exhibited : 
II. The ſeveral kinds and diſtinctions of 
bills: and III. The frame and end of the ſe- 
veral kinds of bills. An information differing 
from a bill in little more than in name and 
form, its nature will be principally conſidered 
under the general head of bills, and its pecu- 
liarities will be afterwards noticed. 
t 


( 22 ) 

It has been already obſerved that ſuits on 
behalf of the crown (6), and of thoſe who par- 
take of its prerogative or claim its peculiar 
protection are inſtituted by officers to whom 
that duty is attributed. Theſe are in the caſe 
of the crown, and of thoſe whoſe rights 
are objects of its particular attention, the 
king's attorney or ſolicitor general (c); and 
as theſe oflicers act merely officially, the 
bill they exhibit is by way, not of petition or 
complaint, but information to the court of the 
Tights which the crown claims on behalt 
of itſelf or others, and of the invaſton or de- 
tention of thoſe rights for which the ſuit 
is inſtituted. If the ſuit does not immediately 
concern the rights of the crown, its officers de- 
pend on the relation of ſome perſon whoſe name 
is inſerted in the information, and who is term- 
ed the relator ; and as the ſuit 1s carried on un- 
der his direction, he is conſidered as anſwerable 


(6) 1 Vern. 227. 370. 1763, in chancery; this 
Att. Gen. v. Vernon, Hob. ſubject is particularly con- 
109. Att. Gen. v Counteſs fidered in part iii. ſe. 4. of 
Dowager of Arundel. a manuſcript treatiſe on the 

(c) See, as to the ſolicitor- Star-Chamber, in the Britiſh 
general. Wilkes's Caſe, 4 Muſeum, Harl. MSS. vol. i. 
Burr. 2527; and, Sol, Gen, no. 1226, mentioned in 4. 
v. Warden and fellowſhip Bl. Com. 267. 
of Sutton Coldfield, Mich. 


to 
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(WI 
to the court and to the parties for the propriety 
of the ſuit and the conduct of it. It ſometimes 
happens that 'this perſon has an intereſt in the 
matter in diſpute, of the injury to which intereſt 
he has a right to complain. In this caſe his per- 
ſonal complaint being joined to, and incorpo- 
rated with, the information given to the court 
by the officer of the crown, they form together 
an information and bill, and are ſo termed. 
But if the ſuit immediately concerns the rights of 
the crown the information is generally ex- 
hibited without a relator (d); and where a re- 
lator has been named, it has been done 
through the tendernels of the officers of the 
crown towards the defendant, that the court 
might award coſts againſt the relator, if the 
ſuit ſhould appear to have been improperly in- 
ſtituted, or in any ſtage of it improperly con- 
ducted (e) The queen-conſort, partaking of 


(d) Att. Gen. v. Vernon. 
| Ver. 277. 3/0. Att 
Gen. v. Crofts. 1 Brown. 


ed by baron Perrot, in a 
cauſe in the exchequer, 
Att. Gen. v. Fox. In that 


Par]. Ca. 212. 

(e) The propriety of nam- 
ing a relator for this pur- 
poſe, and the oppreſſion a- 
riſing from . a contrary prac- 
tice, were particularly notic- 


cauſe no relator was named ; 
and though the defendants 
finally prevailed, they were 
put to an expence almoſt 
equal to the value of the pro- 
perty in diſpute. 


the 


( 24 ) 
the prerogative of the crown, may alſo inform 


by her attorney (J). 
Suits on behalf of bodies politic and cor- 


porate, and of perſons who do not partake of 
the prerogative of the crown, and have noclaim 
to its particular protection, are inſtituted by 
themſelves, either alone or under the protection 
of others. Bodies politic and corporate, and 
all perſons of full age, not being femes- covert, 
idiots or lunatics, may by themſelves alone 
exhibit a bill. 
is baniſhed (g) or has abjured the realm, 
may do ſo likewiſe; for ſhe then may act in all 
reſpet as a feme-ſole. Thoſe, therefore, 
who are incapable of exhibiting a bill by them- 
ſelves alone, are 1. infants; 2. married wo- 
men, except the wife of an exile or of one 
who has abjured the realm ; 3. idiots and lu- 
natics (Y). 


1. An 


(f) 2 Rol. Ab. 213. 

(g)2 Hen. IV. 7. a. 11 
Hen. IV. 1. a. b. 

(5) It may ſeem that the 
diſabilities ariſing from out- 
lawry, excommunication, 
conviction of Popiſh recul- 
ancy, attainder, and alien- 
age, and thoſe which for- 
merly aroſe from villenage 


and profeſhon, ought to be 


A feme-covert, if her huſband 


- - 


here noticed. Such of them 


as ſubſiſt do not, and the 
others did not, abſolutely 
diſable the perſon ſuffer- 
ing under them for ex- 
hibiting a bill. Outlawry, 
excommunication, and con- 
viction of Popiſh recuſan- 
cy, are not in ſome caſes 

any 


4 ** 4 n : 
4 * 
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1. An infant is incapable by himſelf of exhibit- 
ing 2 bill, as well on account of his ſuppoſed 
want of diſcretion, as his 1nability to bind 
himſelf, and to make himſelf liable to the coſts 
of the ſuit (i). When therefore an infant 
claims a right or ſuffers an injury, on account 
of which it is neceſſary to reſort to the extra- 
ordinary juriſdiction of the court of chancery, 
his neareſt relation is ſuppoſed to be the perſon 
who will take him under his protection, and 
inſtitute a ſuit to aſſert his rights or to vin- 
dicate his wrongs ; and the perſon who inſti- 
tutes a ſuit on behalf of an infant is therefore 
termed his next friend. But as it frequently hap- 
pens that the neareſt relation of the infant him- 
ſelf with-holds the right or does the injury, 
or at leaſt neglects to give that protection to 
the infant which his conſanguinity or affinity 
calls upon him to give, the court, in favour 
of infants, will permit any perſon to inſti- 


any diſability ; and where 
they are a diſability, if it is 
removed by reverſal of the 
outlawry, by purchaſe of 
letters of abſolution in 
the caſe of excomunica- 
tion, or of conformity 1n 
the caſe of a Popiſh recuſ- 
ant, a bill exhibited under 
the diſability may be pro- 


ceeded upon. Attainder 
and alienage no otherwiſe 
diſable a perſon to ſue than 
as they deprive him of the 
property which may be the 
object of the ſuit. Villen- 
age and profeſhon were in 
the ſame predicament. 


() Strange, 708. 


tute 


5 . 

tute ſuits on their behalf (4); and whoever acts 
thus the part which the neareſt relation ought 
to take, is alſo ſtyled the next friend of the in- 
fant and as ſuch is named in the bill. The 
next friend is liable to the coſts of the ſuit (1) ; 
and to the cenſure of the court, if the ſuit is 
wantonly or improperly inſtituted. 

But if the infant attains twenty-one, and af- 
terwards thinks proper to proceed in the cauſe, 
he is liable to the whole coſts (m). The next 
friend of an infant plaintiff is conſidered as fo 
far intereſted in the event of the ſuit, that he 
or his wife (n) cannot be examined as a wit- 
neſs. If their examination is neceſlary for the 
purpoſes of juſtice, his name muſt be ſtruck 
out of the bill, and that of another reſponſible 
perſon ſubſtituted, which the court, upon ap- 
plication, will permit to be done (o). As ſome 


(#) Prec. in Ch. 376. 1 tiff was liable to the coſts 


Atkyns, 570. 

{1) Moſely, 47. 86. 2 
Eq. Ca. Ab. 238. 

(m) Strange, 708. 2 Eq. 
Ca. Ab. 238. In Turner and 
Turner, 2 P. Wms. 297. 
Lord King was firſt of opini- 
on that upon a bill filed in 
the name of an infant who at- 
tained twenty--one, the plain- 


though he did not proceed af- 
ter he attained that age; but 
upon a rehearing he chang- 
ed his opinion, and diſmiſ- 
ed the bill without coſts, the 
prochein amy being dead. 
Strange, 708. 

(n) 3 Atk. 511. 

(o) Strange, 708. 


check 


( 27 ) 

check upon the general licence to inſtitute a 
ſuit on behalf of an infant, if it is repreſented 
to the court that a ſuit preferred in his name 1s 
not for his benefit, an enquiry into the fact will 
be directed to be made by one of the maſters : 
and if he reports that the ſuit is not for the 
benefit of the infant, the court will ſtay the 
proceedings (p). And if two ſuits for the 
ſame purpoſe are inſtitured in the name of an 
infant by different perſons acting as his next 
friend, the court will direct an inquiry to be 
made in the ſame manner which ſuit is moſt 
for his benefit; and when that point is aſcer. 


tained will ſtay proceedings in the other ſuit. 


2. A married woman being under the pro- 
tection of her huſband, a ſuit reſpecting her 
rights is uſually inſtituted by them jointly. 
But it ſometimes happens that a married wo- 
man claims ſome right in oppoſition to rights 
claimed by her huſband ; and then the huſband 
being the perſon or one of the perſons, to be 
complained of, the complaint cannot be made 
by him. In ſuch caſe, therefore, as the wife, 
being under the diſability of coverture, can- 
not ſue alone and yet cannot ſue under the 
protection of her huſband, ſhe muſt ſeek 


(2) 3 P. Wms. 140. 


other 


„* 
other protection, and the bill may be exhibit- 
ed in her name by her next friend (9), who is 
alſo named in the bill in the ſame manner as in 
the caſe of an infant. But a bill cannot in the 
caſe of a feme- covert be filed without her con- 
ſent (r). The conſent of an infant to a bill 
filed in his name is not neceſſary. 

z. The care and commitment of the cuſtody 
of the perſons and eſtates of idiots and lunatics 
are the prerogative of the crown, and are al- 
ways intruſted to the perſon holding the great 
ſeal by the royal ſign manual. By virtue of 
this authority, upon an inquiſition finding any 
perſon an idiot or a lunatic, grants of the cuſ- 
tody of the perſon and eſtate of the idiot or lu- 
natic are made to ſuch perſons as the lord chan- 
callor, or lord keeper or lords commiſſioners 
tor the cuſtody of the great ſeal for the time 
being, think proper (/). Idiots and lunatics, 
therefore, ſue by the committees of their 
eſtates (f). Sometimes, indeed, informations 
have been exhibited by the attorney general, 
on behalf both of idiots and lunatics, conſider- 


ing them as under the peculiar * of 
the crown (u). 


79 2 Veſey, 452. 1279. 

{r) Prec. in Ch. 376. Prac. Reg. 232. 

J. P. Williams, 106, (u) Chan. Ca. 112. 153. 
107. 4 Brown. P. C. 559. 


A bill 


(7 
A bill may be exhibited againſt all bodies- 
politic and corporate, and all perſons, as well 
infants, married women, idiots and lunatics, 
as thoſe who are not under the ſame diſability, 
excepting only the king and queen. But to a 


dill filed againſt a married woman her huſband 


muſt alſo be a party, unleſs he is an exile or 
has abjured the realm; and the committee of 
the eſtate of an idiot or lunatic muſt be made 
defendant with (w) the perſon whoſe property 
is under his care. Wherethe rights of the crown 
are concerned, if they extend only to the ſu- 
perintendance of a public truſt, as in the cafe 
already mentioned of a charity, the king's at- 


torney general may be made a party to ſuſtain 


thoſe rights; and in other cafes, where the 
crown is not in poſſeſſion, a title veſted in it 
is not impeached, and its rights are only inct- 
dentally concerned, it has generally been-con- 
ſidered that the king's attorney-general may be 
made a party in reſpec of thoſe rights, and 
the practice has been accordingly (x). But 
where the crown is in poſſeſſion, or any title is 
veſted in it which the ſuit ſeeks to diveſt, or 
its rights are the immediate and ſole object of 
the ſuit, the application muſt be to the king 


(wv) Ch. Ca. 19. (x) 1. P. Wms. 445. 


by 


* 
by petition of right )), upon which however 
the crown may refer it to the chancellor to do 
right, and may direct that the attorney general 
ſhall be made a party to a ſuit for that purpoſe. 
The queen has alſo the ſame prerogative (29. 
A ſuit may affect the rights of perſons out of 
the juriſdiction of the court, and conſequently 
not compellable to appear in it. If they can- 
not be prevailed upon to make defence to the 
bill, yet, if there are other parties, the court will 
in ſome caſes proceed againſt thoſe parties; 
and if the abſent parties are merely paſlive 
objects of the judgment of the court, or their 
Tights are incidental to thoſe of parties before 
the court, a complete determination may be ob- 
tained ; but if the abſent parties are to be active 
in the performance of a decree, or if they 
have rights wholly diſtin& from thoſe of the 
other parties, the court cannot proceed to a 
determination againſt them (a). . 


(y) Reeve againſt Att. (a) Hence there ſome- 
Gen. mentioned in Penn a- times ariſes an abſolute de- 
gainſt Lord Baltimore, 1 fe& of juſtice, which ſeems 


Veſey 445, 446. to require the interpoſition 


(2) 2 Roll. Ab, 213. of the legiſlature, 


SECT. 
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SECTION © 


Of the ſeveral kinds and diſtinftions of Bills. 


T has been mentioned in the introduction 

that different Kinds of bills are uſed to 
anſwer the ſeveral purpoſes of inſtituting an 
original ſuit, of adding to, continuing or 
obtaining the benefit of a ſuit thus inſtitut- 
ed, of inſtituting a croſs-ſuit, of impugning 
the judgment of the court on a ſuit brought 
to a deciſion, and of carrying a judgment into 
execution. The ſeveral kinds of bills have 
been uſually conſidered as capable of being 
arranged under three general heads. I. Ori- 


ginal bills, which relate to ſome matter not 


before litigated in the court by the ſame per- 
ſons ſtanding in the ſame intereſts. II. Bills 
not original, which are either an addition to, 
or a continuance of, an original bill, or both. 
III. Bills, which though occaſioned by or 
ſeeking the benefit of a former bill or of a 
deciſion, made upon it, or attempting to obtain 
a reverſal of a deciſion, are not conſidered 


AS 


( 32 ) 

as continuance of the former bill, but in the 
nature of original bills. And though this ar- 
rangement is not perhaps the moſt perfect, 
yet, as it is nearly juſt, and has been very ge- 
nerally adopted in argument and in the books 
of reports and of practice, it will be con- 
venient to treat of the different kinds of bills 
with reference to it. 

I. A bill may pray relief againſt an injury 
ſuffered, or only ſeek the aſſiſtance of the court 
to enable the plaintiff to defend himſelf againſt 
a poſſible future injury, or to ſupport or defend 
a ſuit in a court of ordinary juriſdiction. Ori- 
ginal bills have therefore been again divided 
into bills praying relief, and bills not praying 
relief.— An original bill praying relief may 
be, 1. A bill praying the decree or order of 
the court touching ſome right claimed by the 
perſon exhibiting the bill, in oppoſition to ſome 
right claimed by the perſon againſt whom the 
bill is exhibited. 2. A bill of interpleader, 
where the perſon exhibiting the bill claims no 
right in oppoſition to the rights claimed by 
the perſons againſt whom the bill is exhibited, 
but prays the decree of the court touching the 


rights of thoſe perſons, for the ſafety of 


the perſon exhibiting the bill. 3. A bill 
| Pray - 


CW 3 
praying the writ of certiorari to remove a 
cauſe from an inferior court of equity.— 
An original bill not praying relief may be, 1. 
A bill to perpetuate the teſtimony of witneſſes. 
2. A bill for diſcovery of facts reſting within 
the knowledge of the perſon againſt whom the 
bill is exhibited, or of deeds, writings or other 
things in his cuſtody or power. 
IT. A ſuit imperfect in its frame, or become 

ſo by accident before its end has been ob- 
tained, may in many caſes, be rendered per- 
fet by a new bill, which is not conſidered, 
as an original bill, but merely as an ad- 
dition to or continuance of the former bill, 
or both. A bill of this kind may be, 1. A ſup- 
plemental bill, which is merely an addition to 
the original bill. 2. A bill of revivor, which 
is a continuance of the original bill, when by 
death ſome party to it has become incapable of 
proſecuting or defending a ſuit, or a female 
plaintift has by marriage incapacitated herſelt 
from ſuing alone. 3. A bill both of revivor 
and ſupplement, which continues a ſuit upon an 
abatement, and ſupplies defects ariſen from 
ſome event ſubſequent to the inſtitution of the 

ſuit. | 
III. Bills for the purpoſes of croſs litigation 
of matters already depending before the court, 
of controverting, ſuſpending, avoiding or 
D carry- 


+ a 

carrying into execution a judgment of the 
court or of obtaining the benefit of a fuit 
which the plaintiff is not intitled to add to or 
continue for the purpoſe of ſupplying any de- 
fects in it, have been generally conſidered un 
der the head of bills in the nature of original 
bills, though occaſioned by or ſeeking the bene- 
fit of former bills; and may be, 1. A croſs bill 
exhibited by the defendant in a former bill 
againſt the plaintiff in the ſame bill, touching 
ſome matter in litigation in the firſt bill. 2 
A bill of review to examine and reverſe a de- 
cree made upon a former bill, and ſigned by 
the perſon holding the great ſeal and inrolled, 
whereby it has become a record of the court. 
2. A bill in the nature of a bill of review, 
brought by the perſon not bound by the former 
decree. 4. A bill to impeach a decree upon 
the ground of fraud. 5. A bill to ſuſpend the 
operation of a decree on ſpecial circumftances, 
or to avoid it on the ground of matter ariſen 
ſubſequent to it. 6. A bill to carry a decree 
made in a former ſuit into execution. 7. A 
bill in the nature of a bill of revivor, to ob- 
| tain the benefit of a ſuit after abatement in 
certain caſes which do not admit of a conti- 
nuance of the original bill. 8. A bill in the 
nature of a ſupplemental bill, to obtain the be- 


neſit 


6 
nefit of a ſuit, either after abatement in other 
caſes which do not admit of a continuance of 
the original bill, or after the ſuit is become 
defective without abatement in caſes which 


do not admit of a ſupplemental bill to Upply 
that defect, 
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Of the frame and end of the ſeveral kinds of Bills ; 
and of Informations. 


HE ſeveral kinds of bills have been 
already conſidered as divided into 
three claſſes. In the firſt claſs have been rank- 
ed original bills; in the ſecond, bills not ori- 
ginal ; in the third, bills in the nature of ori- 
ginal bills though occaſioned by former bills. 
The frame and end of the ſeveral kinds of 
bills will be treated with reference to this 
diſtribution, and the peculiarities of informa- 
tions will be conſidered under a fourth head. 
t. Original bills have been mentioned as 
again diviſible into bills praying relief, and 

bills not praying relief. | 
Original bills praying relief have been rank- 
ed under three heads.—1. Original bills 
praying the decree of the court touching 
ſome right claimed by the perſon exhibit- 
ing the bill, in oppoſition to rights claimed 
by the perſon againſt whom the bill 1s ex- 
hibited 
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hibited. 2. Bills of interpleader. And 3. 


Certiorari bills.— Bills of the firſt kind are 
the bills moſt uſually exhibited in the court; 
and as the ſeveral other kinds of bills are either 
conſequences of this, or very ſimilar to it in 
many reſpects, the conſideration of bills of 
this kind will in a great meaſure involve the 
conſideration of bills in general. 

1. An original bill praying the decree 
of the court touching rights claimed by 
the perſon exhibiting the bill, in oppoſition 
to rights, claimed by the perſon againſt whom 
the bill is exhibited, muſt ſhew the rights of 
the plaintiff, or perſon exhibiting the bill ; 
by whom, and in what manner, he is injured ; 
or in what he wants the aſſiſtance of the court; 
and that he is without remedy except in a 
court of equity, or at leaſt is properly reliev- 
able or can be moſt effectually relieved there. 
Having thus ſhewn the plaintiff's title to the 
aſhſtance of the court, the bill may pray, that 
the defendant, or perſon againſt whom the bill 
is exhibited, may anſwer upon oath the matters 
charged againſt him; and it may alſo pray the 
relief or aſſiſtance of the court which the 
plaintiff's caſe intitles him to. For theſe pur- 
poſes the bill muſt pray, that a writ, called a 
writ of ſubpœna, may iſſue under the great 


ſeal, 


oo 
ſeal, which is the ſeal of the court to require 
the defendants appearance and anſwer to the 
bill, unleſs the defendant has privilege of 
peerage or as a lord of parliament, or is made 
a defendant as an officer of the crown. In 
the caſe of a peer or peereſs or lord of parlia- 
ment, the bill muſt firſt pray the letter of the 
perſon holding the great ſeal, called a letter 
miſſive, requeſting the defendant to appear to 
and anſwer his bill; and the writ of ſubpoena 
only in default of compliance with that re- 
queſt. And if the attorney- general is made a 
defendant as an officer of the crown, the bill 
muſt pray, inſtead of the writ of ſubpœena, 
that he being attended with a copy, may ap- 
pear and put in an anſwer. It is uſual to add 
to the prayer of the bill a general prayer of that 
relief which the circumſtances of the caſe may 
require; that if the plaintiff miſtakes the re- 
lief to which he is intitled, the court may yet 
afford him that relief to which he has a right (5). 
Indeed it has been ſaid, that a prayer of general 
relief, without a ſpecial prayer of the particular 
relief to which the plaintiff thinks himſelf in- 
titled is ſufficient (c); and that the particular 
relief which the caſe requires may, at the hear- 


(b) 2 Mod. 91. 92. (c) 2 Atkyns, 3. 
ing, 


( 1 


ing, be prayed at the bar. But this relief 
muſt be agreeable to the caſe made by the 
bill, and not different from it (d); and the 
court will not in all caſes be ſo indulgent as 
to permit a bill framed for one purpoſe to 
anſwer another, eſpecially if the defendant may 
be ſurprized or prejudiced. If therefore the 
plaintiff doubts his title to the relief he wiſhes 
to pray, the bill may be framed with a double 
aſpect ; that if the court determines againſt 
him in one view of the caſe, it may yet afford 
him afliſtance in another (e) 

All perſons concerned in the demand, or 
who may be affected by the relief prayed, 
ought to be parties, if within the juriſdiction 
of the court Y). But if any neceflary parties 
are omitted, or unneceſſary parties are inſert- 
ed, the court, upon application, will in gene- 
ral permit the proper alterations to be made. 
The caſes in which this permiſſion is uſual- 
ly granted, and the terms upon which it may 
be obtained, will be more particularly the ſub- 
jet of conſideration in the fourth chapter. 


(d) 2 Atkyns, 141. 3 (e) 2 Atkyns, 325. 
Atk. 132. 2 Veſey. 225. Prec. in Ch. 83. 2 
Birch v. Corbin, 9 Dec. Atkyns, 510, 
[ 4784, in Chan. 


It 


„„ 

It is the practice to inſert in a bill a general 
charge, that the parties named in it combine 
together, and with ſeveral other perſons un- 
Enown to the plaintiff, whoſe names, when diſ- 
covered, the plaintiff prays he may be at liberty 
to inſert in the bill. This practice is ſaid to 
have ariſen from an idea that without ſuch a 
charge parties could not be added to the bill 
by amendment; and in ſome caſes perhaps 
the charge has been inſerted with a view to 
give the court juriſdiction, From whatever 
cauſe the practice has ariſen it is ſtill adhered 
to, except in the caſe of a peer, who was never 
charged with combining with others to deprive 
the plaintiff of his right, either from reſpect to 
the peerage, or perhaps from apprehenſion 
that ſuch a charge might be conſtrued a breach 
of privilege. 

The rights of the ſeveral parties, the injury 
complained of, and every other neceſſary cir- 
cumſtance, as time, place, manner or other in- 
cidents, ought to be plainly, yet ſuccinctly, 
alledged. Whatever is eſſential to the rights of 
the plaintiff, and is neceſſarily within his 
knowledge, ought to be alledged poſitively (g) 


(g) It has been deter- ment of a fat in a bill to 
mined, upon demurrer, that ſtate the plaintiff is ſo inform- 
it is not a ſufficient aver- ed. 1 Veſey, 56. 


and 


0-3 


and with preciſion ; but the claims of the de- 
fendant may be ſtated in general terms ; and if 
a matter eſſential to the determination of the 
plaintiff's claims is charged to reſt in the know- 
ledge of the defendant, or muſt of neceſlity be 
within his knowledge, and is conſequently the 
ſubject of a part of the diſcovery ſought by the 
bill, a preciſe allegation is not required. 

As the bill muſt be ſufficient in ſubſtance, ſo 
it muſt have convenient form (9. The form 
of an original bill commonly uſed conſiſts of 
nine parts.———The firſt part is the addreſs of 
the bill to the perſon holding the great ſeal, 
the terms of which are always preſcribed by 
the court upon every change of the cuſtody of 
the ſeal, or alteration in the ſtyle of the perſon 

to whom it is committed.—In the ſecond place 
are contained the names of the parties com- 
plainants, and their deſcriptions, in which their 
abode 1s particularly required to be ſet forth, 
that the court, and the parties defendants to 
the bill, may know where to reſort to compel 
obedience to any order or proceſs of the 
court, and particularly for payment of any 
colts , which may be awarded againſt the 


(5) 9 Ed. IV. 41. B. Prac. Reg. 24, 25. 
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( 42 ) 
plaintiffs, or to puniſh any improper conduct 
in the courſe of the ſuit. —The third part con- 
tains the caſe of the plaintiffs, and is commonly 
called the ſtating part of the bull. In the 
fourth place is the general charge of confe- 
deracy againſt the perſons complained of, which 
has been already mentioned as commonly in- 
ſerted though it ſeems unneceflary.——Fitthly, 
if the plaintiffs are aware of a defence which 
may be made, and have any matter to alledge 
which may avoid it, the general charge of con- 
federacy is uſually followed by an allegation 
that the defendants pretend or ſet up the mat- 
ter of their defence, and by a charge of the 
matter which may be uſed to avoid it. This 
is commonly called the charging part of the 
bill, and is ſometimes alſo uſed for the pur- 
poſe of obtaining a diſcovery of the nature 
of the defendant's caſe, or to put in iflue ſome 
matter which it is not for the intereſt of the 
plaintiffs to admit ; for which purpoſe the 
charge of pretence of the defendant is held 
to be ſufficient (i). Thus, if a bill is filed on 
any equitable ground by an heir, who appre- 
hends his anceſtor has made a will ; he may 


% 3 Alk. 626. 


ſtate 


„ 

ſtate his title as heir, and alledging the will by 
way of pretence of the defendants claiming 
under it, make it a part of the caſe without 
admitting it.— The ſixth part of the bill is in- 
tended to give juriſdiction of the ſuit to the 
court by a general averment that the acts com- 
plained of are contrary to equity, and tend to 
the injury of the complainants, and that they 
have no remedy, or not a complete remedy, 
without the aſſiſtance of the court; but this 
averment muſt be ſupported by the caſe ſhewn 
in the bill, from which it muſt be apparent 
that the court has juriſdiction. ——The bill 
having ſhewn the title of the perſons complain- 
ing to relief, and that the court has the pro- 
per juriſdiction for that purpoſe, in the ſeventh 
place prays, tnat the parties complained of 
may anſwer all the matters contained in the 
former part of the bill, not only according 
to their poſitive knowledge of the facts ſtated, 
but alſo according to their remembrance, to 
the information they may have received, and 
the belief they are enabled to form on the 
ſubject. A principal end of an anſwer upon 
the oath of the defendants is to ſupply proof 
of the matters neceflary to ſupport the caſe 
of the plaintiffs; and it is therefore requir. 
ed of the defendants either to admit or deny 

| all 


( 44 ) 
all the facts ſet forth in the bill with their at- 
tending circumſtances, or to deny having any 
knowledge or information on the ſubject, or 
any recollection of it, and alſo to declare them- 
ſelves unable to form any belief concerning it. 
But as experience has proved that the ſub- 
ſtance of the matters ſtated and charged in a 
bill may frequently be evaded by anſwering 
according to the letter only, it has become a 
practice to add to the general requilition that 
the defendants ſhould anſwer the contents of 
the bill, a repetition by way of interrogatory 
of the matters moſt eſſential to be anſwered, 
adding to the enquiry after each fact, an en- 
quiry of the ſeveral circumſtances which may 
be attendant upon it, and the variations to 
which it may be ſubject, with a view to pre- 
vent evaſion and compel a full anſwer, This 
is commonly termed the interrogating part of 
the bill ; and as it was originally uſed only to 
compel a full anſwer to the matters contained 
in the former part of the bill, it muſt be found- 
ed on thoſe matters, Therefore, if there is 
nothing in the prior part of the bill to warrant 
an interrogatory, the defendant is not com- 
pellable to anſwer it: a practice neceſſary for 
the preſervation of form and order in the 
pleadings, and particularly to keep the anſwer 
to 


6 


to the matters put in iſſue by the bill. But a 
variety of queſtions may be founded on a ſingle 
charge, if they are relevant to it. Thus if a 
bill is filed againſt an executor for an account 
of the perſonal eſtate of his teſtator ; upon 
the ſingle charge that he has proved the will 
may be founded every enquiry which may be 
neceſſary to aſcertain the amount of the eſtate, 
its value, the diſpoſition made of it, the ſitua- 
tion of any part remaining undiſpoſed of, the 
debts of the teſtator, and any other circum- 
ſtance leading to the account required. The 
prayer of relief is the next and eighth part of 
the bill, and 1s varied according to the caſe 
made, concluding always with a prayer of ge- 
neral relief at the diſcretion of the court. 
To attain all the ends of the bill, it, ninthly 
and laſtly, prays that proceſs may iſſue, requir- 
ing the defendant to appear to and anſwer 
the bill, and abide the determination of the 
court on the ſubject; adding, in caſe any 
defendant has privilege of peerage or is a 
lord of parliament, a prayer for a letter miſſive 
defore the prayer of proceſs; and in caſe the 
attorney- general, as an officer of the crown, is 
made a defendant, the bill, as before obſerved, 
inſtead of praying proceſs againſt him, prays 
that he may anſwer it upon being attended 

with 


130 
For the purpoſe of preſerv- 


with a copy. 
ing property in diſpute pending a ſuit, or to 
prevent evaſion of juſtice, the court either 
makes a ſpecial order on the ſubject, or iſſues 
a proviſional writ ; as the writ of injunction, 
to reſtrain the defendant from proceeding at 
the common law againſt the plaintiff, or 
from committing waſte, or doing any in- 
jurious act; the writ of ne exeat regno to re- 
ſtrain the defendant from avoiding the plain- 
tiff's demands by quitting the kingdom; and 
other writs of a ſimilar nature. When a bill 
' ſeeks to obtain the ſpecial order of the court, 
or a proviſional writ, for any of theſe purpoſes, 
it is uſual to inſert in it, immediately before the 
prayer of proceſs, a prayer for the order or 
particular writ which the caſe requires ; and 
the bill is then commonly named from the 
writ ſo prayed, as an injunction bill, or a bill 
for a writ of ne exeat regno- Theſe are the 
formal parts of an original bill as uſually 
framed. Some of them are not eſſential, and 
particularly it is in the diſcretion of the perſon 
who prepares the bill to alledge any pretence 
of the defendants in oppoſition to the plain- 
tif's claims, or to interrogate the defendants 
ſpecially. The indiſcriminate uſe of theſe 


parts of a bill in all caſes has given riſe to a 
common 


( 


common reproach to practiſers in this line, 
that every bill contains the fame ſtory three 
times told, In the hurry of buſineſs it may 
be difficult to avoid giving ground for the re- 
proach ; but in a bill prepared with attention 
the parts will be found to be perfectly diſtin, 
and to have their ſeparate and neceflary opera- 
tion. 

The form of every kind of bill bears a re. 
ſemblance to that of an original bill ; but there 
are neceſſarily ſome variations, either ariſing 
from the purpoſes for which the bill is framed, 
or the circumſtances under which it 1s exhibit- 
ed; and thoſe variations will be noticed to- 
gether with the peculiarities attending each 
kind of bill. 

Every bill muſt be figned by counſel ; 
and if it contains matter criminal, imperti- 
nent or ſcandalous, ſuch matter ſhall be ex- 
punged, and the counſel ſhall pay coſts to the 
party aggrieved (.) But nothing relevant is 
conſidered as ſcandalous (1). 

2. Where two or more perſons claim the 
ſame thing by different or ſeparate intereſts, 


(#) Rules and orders of (/) 2 Veſey, 24. 
Cha. 93. 1 Ch. Rep. 194. 
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and another perſon, not knowing to which of 
| the claimants he ought of right to render a 


debt or duty (m or to deliver property in his 
cuſtody (u,) fears he may be hurt by ſome of 
them, he may exhibit a bill of interpleader 
againſt them (o). In this bill he muſt ſtate his 
own rights, and their ſeveral claims; and pray 
that they may interplead, ſo that the court 
may adjudge to whom the thing belongs, and 
he may be indemnified. If any ſuits at law 
are brought againſt him, he may alſo pray, 
that the claimants may be reſtrained from pro- 
ceeding till the right is determined (o). 

As the ſole ground on which the juriſdiction 
of the court in this caſe is ſupported is the 
danger of injury to the plaintiff from the 
doubtful titles of the defendants, the court 
will not permit the proceeding to be uſed col- 
luſively to give an advantage to either party, 
nor will it permit the plaintiff to delay the 
payment of money due from him by ſuggeſt- 
ing a doubt to whom it is due ; therefore, to 


n) Bunbury, 303. 1 led to int erplead at law. 
Equ. Ca. Ab. 80. lo) 2 Eq. Ca. Ab. 173. 
() This will not extend 1 Burr. 37. Prac. Reg. 38. 
to caſes of bailment, where (p) Prac. Reg. 3, 
the parties may be compel- 


a bill 


( 49 ) 
a bill of interpleader the plaintiff muſt annex 
an aſſidavit that there is no colluſion between 
him and any of the parties ; and if any money 
is due from him he muſt bring it into court, 
or at leaſt offer ſo to do by his bill (). 

When an equitable right is ſued for in an in- 
ferior court of equity, and by means of the 
limited juriſdiction of the court the defendant 
cannot have complete juſtice, or the cauſe is 
without the juriſdiction of the interior court ; 
the defendant (r) may file a bill in chancery, 
praying a ſpecial writ, called a writ of cer- 
tiorari, to remove the cauſe into the court of 
chancery (). This ſpecies of bill, having no 
other object than to remove a cauſe from an 
inferior court of equity, merely ſtates the 


proceedings in the inferior court, ſhews the in- 
competency of that court, and prays the writ 


of certiorari. It does not pray that the de- 
fendant may anſwer, or even appear to the 


bill, and conſequently it prays no writ of 
ſubpoena (79). The proceedings upon the bill 


(q) Prac. Reg. 39. Bun- (t) There are caſes men- 


bury, 303. tioned in the books apparent 
(r) 2 Chan. Rep. 109, ly to the contrary; but they 
110. ſeem not to have been caſes 


( Prac. Reg. 41. Boh. of bills, praying merely the 
Priv. Lond. 291. Car. Rep. writ of certiorari. See 1. 
48. 1 Vern. 781. | Chan, Ca. 31. 
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1 

are peculiar, and are particularly mentioned 
in the books which treat of the practice of 
the court (). It may ſeem improper to 
conſider certiorari bills under the head of bills 
praying relief; but as they always alledge 
ſome incompetency of the inferior court or 
injuſtice in the proceedings (x), and ſeek re- 
lief againſt that incompetency or injuſtice, 
they ſeem more properly to come into conſi- 
deration under this head than under any other. 
In caſe the court of chancery removes the 
cauſe from the inferior court, the bill exhibit- 
ed in that court 1s conſidered as an original bill 
in the court of chancery, and is proceeded 
upon as ſuch. 

Original bills not praying relief have been 
already mentioned to be of two kinds. 1. bills 
to perpetuate the teſtimony of witneſſes ; and 
2. bills of diſcovery. 

1. A bill to perpetuate the teſtimony of 
witneſſes muſt ſtate the matter touching which 
the plaintiff is deſirous of giving evidence, and 
muſt ſhew that he has ſome intereſt in the 
ſubject ()), and pray leave to examine wit- 


(u) Prac. Reg. 41. Sol. () Rep. Temp. Finch. 
Prac. in Chan. epit. 4. 391. Smith v. Att. Gen. 
(x) 1 Vern. 442. Mich. 1777, in Chan. 


neſſes 


1 
neſſes touching the matter ſo ſtated, to the 
end that their teſtimony may be preſerved 
and perpetuated. 

The bill ought alſo to ſhew that the facts 
to which the teſtimony of the witneſles pro- 
poſed to be examined is- conceived to relate 
cannot be immediately inveſtigated in a court 
of law, as in the caſe of a perſon in poſſeſſion 
without diſturbance ; or that before the facts - 
can be inveſtigated in a court of law the 
evidence of a material witneſs 1s like to be 
loſt, by his death or departure from the realm. 
To avoid objection to a bill framed on the 
latter ground it ſeems proper to annex to it 
an affidavit of the circumſtances by which the 
evidence intended to be perpetuated is in 
danger of being loſt (z); a practice adopted 
in other caſes of bills which have a tendency 
to change the juriſdiction of a ſubject from a 
court of law to a court of equity, and which 
will be afterwards more particularly noticed. 
It ſeems another requiſite to a bill of this 
kind that it ſhould ſhew an intereſt in the de- 
tendant to conteſt the title of the plaintiff in 
the ſubject of the propoſed teſtimony. 


) 1 P. Wms. 117. 3 P. Wms. 77. 1 Atk. 450. 


E 2 2. Every 


( 52 3 

2. Every bill is in reality a bill of diſcovery ; 
but the ſpecies of bill uſually diſtinguiſhed by 
that title is a bill for diſcovery of facts reſting 
in the knowledge of the defendant, or of deeds 
or writings or other things in his cuſtody or 
power, and ſeeking no relief in confequence of 
the difcovery. This bill is commonly uſed 
in aid of the juriſdiction of ſome other court; 
as to enable the plaintiff to profecute or defend 
an action at law, 2 proceeding before the 
king in council, or any other legal proceeding 
of a nature merely civil before a juriſdiction 
which cannot compel a diſcovery on oath (a); 
except that the court has in ſome inſtances 
refuſed to give this aid to the juriſdiction 
of inferior courts (5). A bill of this nature 
muſt ſtate the matter touching which a diſ- 
covery is ſought, the intereſt of the plaintiff 
and defendant in the ſubject, and the right 
of the firſt to require the diſcovery from the 
other. If a bill ſeeking a diſcovery of deeds 
or writings alfo prays ſuch relief as might 
be obtained at law if the deeds or writings 
were in the cuſtody of the plaintiff, he muſt 
annex to his bill an affidavit, that they 
are not in his cuſtody or power, and that he 
knows not where they are, unlefs they are in 


(a) Atk. 288. 1. Veſey, (5) 1 Veſey, 205. 
2 Veſey, 451. | 
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the hands of the defendant ; but a bill for a 


diſcovery merely, or which only prays the deli- 
very of deeds or writings, or equitable relief 
grounded upon them, does not require ſuch an 
affidavit (c). | 

II. Bills not original are either an addition 
to or a continuance of an original bill, or both. 
An imperfection in the frame of a bill may 
generally be remedied by amendment; but 
the imperfection may remain undiſcovered 
whilſt the proceedings are in ſuch a ſtate that 
an amendment can be permitted according to 
the practice of the court. This is particularly 
the caſe where after the court has decided 
upon the ſuit as framed, it appears neceſſary 
to bring ſome other matter before the court to 
obtain the full effect of the deciſion ; or, be- 
fore a deciſion has been obtained, but after 
the parties are at iſſue upon the points in the 
original bill, and witneſſes have been examined 
(in which caſe the practice of the court will 
not permit an amendment of the original bill) 
ſome other point appears neceſſary to be made, 
or ſome additional diſcovery is found requiſite. 
And though a ſuit is perfect in its inſtitution, 
at may by ſome event ſubſequent to the filing 
of the original bill become defective, ſo that 


(e) 2 P. Wms. 541. 3 Atkyns, 132. 
no 
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no proceeding can be had, either as to the 
whole or as to ſome part, with effect, or it 
may become abated, ſo that there can be no 
proceeding at all, either as to the whole, or as 
to part of the bill. The firſt is the caſe, when, 
although the parties to the ſuit may remain be- 
fore the court, ſome event ſubſequent to the in- 
ſtitution of the ſuit has either made ſuch a 
change in the intereſts of thoſe parties, or given 
to ſome other perſon ſuch an intereſt in the 
matters in litigation, that the proceedings, as 
they ſtand, cannot have their full effect. The 
other is the caſe when, by ſome ſubſequent 
event, there is no perſon before the court, by 
whom, or againſt whom, the ſuit, in the whole 
or in part, can be proſecuted. 

It is not very accurately aſcertained in the 
books of practice, or in the reports, in what caſes 
a ſuit becomes defective without being abſolute- 
ly abated; and in what caſes it abates as well as 
becomes defective. But upon the whole it may be 
collected( d), that if by any means any intereſt of 


4) It is impoſſible to give ceived, that from an attentive 
authorities for every thing peruſal of the caſes it will be 
aſſerted upon this head. The found, that, in general, the 
books, in words, almoſt as grounds of the deciſions war- 
frequently contrad ctas ſupport ranttheconcluſionsheredrawn. 
theſe aſſertions. But it is con- 
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a party to the ſuit in the matter in litigation be- 
comes veſted in another, the proceedings are 
rendered defective in proportion as that intereſt 
affects the ſuit ; ſo that although the parties to 
the ſuit may remain as before, yet the end of the 
ſuit cannot be obtained. And if ſuch a change 
of intereſt is occaſioned by, or is the conſe- 
quence of, the death of a party whoſe intereſt 
is not determined by his death, or the mar- 
riage of a female plaintiff, the proceedings be- 
come likewiſe abated or diſcontinued, either 
in part or in the whole. For as far as the in- 
tereſt of a party dying extends, there is no 
longer any perſon before the court by whom 
or againſt whom the ſuit can be proſecuted ; 
and a married woman is incapable by herſelf of 
proſecuting a ſuit. As the intereſt of a plain- 
tiff generally extends to the whole ſuit, there- 
fore, in general, upon the death of a plaintiff, 
or marriage of a female plaintiff, all proceed- 
ings become abated (e. Upon the death of a 
defendant, likewiſe, all proceedings abate as to 
that defendant. But upon the marriage of a 
female defendant the proceedings do not a- 
bate (/), though her huſband ought to be 


1 Ed. Ca. Ab. 1. (f) 4 Via. Ab. 147. PI. 
margin. 20. 1 Vern. 316. 


named 


13 
named in the ſubſequent proceedings (g). If 
the intereſt of a party dying ſo determines that 
it can no longer affect the ſuit, and no perſon 
becomes intitled thereupon to the ſame in- 
tereſt, which frequently happens in the caſe of 


a tenant for life: the ſuit does not abate. If 
the intereſt of a party dying ſurvives to an- 
other party, as if a bill is filed by or againſt 
truſtees or executors, and one dies; or by or 
againſt huſband and wife, in right of the wife, 
and the huſband dies (+) ; the proceedings do 
not abate. So if a ſurviving party can ful. 
tain the ſuit, as in the cafe of ſeveral creditors 
plaintifts on behalf of themſelves and other 
creditors. For the perſons remaining before the 
court, in all theſe cafes, either have in them 


(g) 1 Veſey, 182. The 
reaſon of the difference 
between the caſes of a 
female plaintiff and de- 
fendant ſeems to be, that a 
plaintiff ſecking to obtain a 


ſeſſion. And it has been 
determined, that where a 
female plaintiff has married, 
and has, notwithſtanding, 
proceeded in a ſuit as a 
feme ſole, the mere want of 


right, the defendant may be 
injured by anſwering to 
one who is not intitled to 
ſue for it ; but a defendant 
merely juſtifying a poſſeſſion, 
the plaintiff cannot be in- 
jured by a decree againſt the 
perſon holding that poſ- 


a bill of revivor is not er- 
ror for which a decree can 
be reverſed, upon a bill of 
review brought by the de- 
fendant, 1 Chan. Rep. 231. 
Nelſ. Rep. 86. 

(5) 3 Chan. Rep. 40. 2 
Vern. 249. 3 Atkyns, 726. 


the 
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the whole intereſt in the matter in litigation, 
or at leaſt are competent to call upon the court 
for its decree. If, indeed, upon the death of 

the huſband of a female plaintiff, ſuing in her 

right, the widow does not proceed in the cauſe, 

the bill is conſidered as abated, and ſhe is 

not liable to the coſts (i). But if ſhe thinks 

proper to proceed in the cauſe, ſhe may do ſo 

without a bill of revivor ; for ſhe alone has the 

whole intereſt, and the huſband was a party in 

her right, and therefore the whole advantage 

of the proceedings ſurvives to her, ſo that if 

any judgment has been obtained, even for 

coſts, ſhe will be intitled to the benefit of it (). 

The caſe is the ſame if a female plaintiff mar- 

ries pending a ſuit, and afterwards, before re- 

vivor, her huſband dies (J); for then her inca- 

pacity to proſecute the ſuit is removed; but 

the ſubſequent proceedings are in the name 

and deſcription which ſhe has acquired by the 

marriage, After a decree on a bill of inter- 

pleader there is generally an end of the ſuit as 
to the plaintiff; and if he dies the cauſe may 

proceed without revivor (m). 


(i) Treat. on Star-cham. (ö) Godkin and others 
p- 3- ſect. 3. Harl. MSS. againſt Earl Ferrers, 1772. 
Y) 2 P. Wms. 496. (m) 2 Vern. 351. 


There 
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There is the ſame want of accuracy in the 
books in aſcertaining the manner in which 
the benefit of a ſuit may be obtained, after it 
has become defective or abated by an event 
ſubſequent to its inſtitution, as there is in the 
diſtinction between the caſes where a ſuit be- 
comes defective merely, and where it like- 
wiſe abates. It ſeems, however, clcar, that 
if any property or right in litigation, veſted in 
a plaintiff, is tranſmitted to another, the per- 
ſon to whom it is tranſmitted is intitled to ſup- 
ply the defects of the ſuit, if become defective 
merely, and to continue it, or at leaſt to have 
the benefit of it, if abated. It ſeems alſo clear, 
that if any property or right, before veſted in 
a defendant, becomes tranſmitted to another, 
the plaintiff is intitled to render the ſuit per- 
fe, if become defective, or to continue it, if 
abated, againſt the perſon to whom that pro- 
perty or right is tranſmitted. 

The means of ſupplying the defects of a ſuit, 
continuing it if abated, or obtaining the benefit 


of it, are, 1. by ſupplemental bill; 2. by bill of 


revivor; 3. by bill of revivor and ſupplement ; 
4. by original bill in the nature of a bill of reviv- 
or; and, 5. by original bill in the nature of a ſup- 
plemental bill. The diſtinctions between the 

caſes 
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caſes in which a ſuit may be added to, or con- 
tinued, or the benefit of it obtained, by theſe 
ſeveral means, ſeem to be the following. 

1. Where the imperfection of a ſuit ariſes 
from a defect in the original bill, or in ſome of 
the proceedings upon it, and not from any event 
ſubſequent to the inſtitution of the ſuit, it may 
be added to by a ſupplemental bill merely. 
Thus a ſupplemental bill may be filed to obtain 
a farther diſcovery (n) from a defendant, to put 
a new matter in iſſue, or to add parties, where 
the proceedings are in ſuch a ſtate that the ori- 
ginal bill cannot be amended for the pur- 
pole (o). And this may be done as well after 
as before a decree ; and the bill may be either, 
in aid of the decree, that it may be carried ful. 
ly into execution, or that proper directions 


may be given upon ſome matter omitted in the 


original bill (ↄ), or not put in iſſue by it or 
by the defence made to it (); or to bring for- 
mal parties before the court (r): or it may be 
uſed as a ground to impeach the decree, which 


(n) 2 Ch. Rep. (#) 3 Atkyns, 133. 
(o) 3 Atkyns, 370. There (2) 3 Atkyns, 110. 
is the form of a bill of this (r) 3 Atkyns, 217. 
nature in 1 Pref, Prac. of 
Chan, 146. x 
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is the peculiar caſe of à ſupplemental bill in 
the nature of a bill of review, of which it will 
be neceſſary to treat more at large in another 
place. But wherever the ſame end may be ob- 
tained by amendment the court will not per- 
mit a ſupplemental bill to be filed. 

When any event happens ſubſequent to the 
time of filing an original bill (s). which gives 
a new intereſt in the matter in diſpute to any 
perſon not a party to the bill, as the birth of a 
tenant in tail; or a new intereſt to a party, as 
the happening of ſome other contingency ; the 
defect may be ſupplied by a bill which is 
uſually called a ſupplemental bill, and is in 
fact merely ſo with reſpect to the reſt of the 
ſuit, though with reſpect to its immediate ob- 
ject, and againſt any new party, it has in ſome 
degree the effea of an original bill. If any 
event happens which occaſions any alteration 
in the intereſt of any of the parties to a ſuit, 
and does not deprive a plaintiff ſuing in his 
own right of his own intereſt in the ſubject ; 
as in the caſe of a mortgage or other partial 
change of intereſt ; or if aplaintiff ſuing in his 
own right 1s entirely deprived of his intereſt, 
but he is not the ſole plaintiff; the defect aril- 


(i Atkyns, 291. 3 Atkyns, 217. 
ing 
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ing from this event may be ſupplied by a bill 
of the ſame kind, which is likewife commonly 
termed, and in ſome reſpects, a ſupplemental 
bill merely, though in other reſpects, and eſpe- 
cially againſt any new party, it has alſo in ſome 
degree the effect of an original bill. In all theſe 
caſes the parties to the ſuit are able to proceed 
in it to a certain extent, though from the de- 
fect ariſing from the event ſubſequent to the 
filing of the original bill the proceedings are 
not ſufficient to attain their full object. 

If the intereſt of a ſole plaintiff ſuing in auter 
droit entirely determines by death or other- 
wiſe, and ſome other perſon thereupon be- 
comes intitled to the ſame property under 
the ſame title; as in the caſe of new aſſignees 
under a commiſſion of bankrupt, upon the 


death or removal of former aſſignees (1); or 


in the caſe of an executor or adminiftrator, 
upon the determination of an adminiftration 
durante minori atate (u) or pendente lite; the ſuit 
may be likewiſe added to and continued by 


ſupplemental bill (x). For in theſe caſes there 


(!) 1 Atkyns, 88, 89. miniſtration determined by 


3 Atkyns, 218. death, a bill of revivor by a 
(u) Prec. in Ch. 175. ſubſequent adminiſtrator has 
Car. Rep. 22. been admitted. 2 Vern. 


*) In the caſe of an ad- 237. 2 Eq. Ca. Ab. 3, 4. 
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( 62 ) 
is no change of intereſt which can affect the 
queſtions between the parties, but only a 
change of the perſons in whoſe name the ſuit 
muſt be proſecuted. But if a ſole plaintiff ſuing 
in his own right 1s deprived of his whole intereſt 
in the matters in queſtion by an event ſubſe- 
quent to the inſtitution of a ſuit, as in the caſe 
of a bankrupt or inſolvent debtor whoſe whole 
property is transferred to aſſignees; or in caſe 
ſuch a plaintiff aſſigns his whole intereſt to 
another ; the plaintiff being no longer able 
to proſecute for want of intereſt, and his aſ- 
ſignees claiming by a title which may be li- 
tigated, the benefit of the proceedings cannot 
be obtained by a ſupplemental bill, but muſt-be 
ſought by an original bill (/ in the nature of 
a ſupplemental bill, which will be the ſubject 
of diſcuſſion in a ſubſequent page. 

And if by any event the whole intereſt of a 
defendant is entirely determined, and the ſame 
intereſt is become. veſted in another by a title 
not derived from the former party ; as in the 
caſe of ſucceſſion to a biſhoprick or benefice, 
or of the determination of an eſtate tail and 
the veſting of a ſubſequent remainder in 
poſſeſſion; the benefit of the ſuit muſt alſo be 


(y) Com. Rep. 589. 


obtained 
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obtained by original bill in the nature of a 
ſupplemental bill : though if the defendant 
whoſe intereſt has thus determined is not the 
ſole defendant the new bill is ſupplemental as 
to the reſt of the ſuit, and is ſo termed and 
conſidered. But if the intereſt of a defendant 
is not determined, and only becomes veſted in 
another by an event ſubſequent to the in- 
ſtitution of a ſuit ; as in the caſe of alie- 
nation by deed or deviſe, or by bankruptcy or 
inſolvency ; the defect in the ſuit may be ſup- 
plied by ſupplemental bill, whether the ſuit is 
become defective merely, or abated as well as 
become defective. For 1n theſe caſes the new 
party comes before the court exactly in the 
ſame plight and condition as the former party, 
is bound by his acts, and may be ſubject to all 
the coſts of the proceedings from the beginning 
of the ſuit (=). 

In all theſe caſes if the ſuit has become abat- 
ed as well as defective, the bill is commonly 
termed a ſupplemental bill in the nature of a 
bill of revivor, as it has the effect of a bill of 
revivor in continuing the ſuit. | 

2. Wherever a ſuit abates by death, and 
the intereſt of the perſon whoſe death has 


(z) 1 Atkyns, 89. 


cauſed 


( 64 ) 

cauſed the abatement is tranſmitted to that 
repreſentative. which the law gives or aſcer- 
tains, as an heir at law, executor or admi- 
niſtrator ; ſo that the title cannot be diſputed, 
at leaſt in the court of chancery, but the per. 
ſon in whom the title is veſted is alone to be 
aſcertained ; the ſuit may be continued by 
bill of revivor merely. If a ſuit abates by 
marriage of a female plaintiff, and no act 
is done to affect the rights of the party 
but the marriage, no title can be diſputed ; 
the perſon of the huſband is the ſole fact to 
be aſcertained, and therefore the ſuit may be 
continued in this caſe likewiſe by bill of revi- 
vor merely. 

When a ſuit became abated after a decree 
ſigned and inrolled (a), it was anciently the 
practice to revive the decree by 2 ſubpœena in 
the nature of a ſcire facias, upon the return of 
which the party to whom it was directed might 
ſhew cauſe againſt the reviving of the de. 
cree (6), by inſiſting that he was not bound by 
the decree (c, or that for ſome other reaſon it 
ought not to be inforced againſt him, or that the 
perſon ſuing the ſubpoena was not entitled to the 


(a) 1 Veſey, 184. (c) 1 Ch. Ca. 273. 
(5) 3 Chan. Rep. 15. 


benefit 
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benefit of the decree. If the opinion of the 
court was in his favour he was diſmiſſed with 
coſts. If it was againſt him (d, or if he did 
not oppoſe the reviving of the decree, interro- 
gatories were exhibited for his examination 
touching any matter neceſſary to the proceed- 
ings. It he oppoſed the reviving of the decree 
on the ground of facts which were diſputed, he 
was alſo to be examined upon interrogatories, 
to which he might anſwer or plead ; and iflue 
being joined, and witneſſes examined, the 
matter was finally heard and determined by the 
court. But if there had been any procceding 
ſubſequent to the decree this proceſs was in- 
effectual e, as it revived the decree only, and 
the ſubſequent proceedings could not be re- 
vived but by bill; and the inrolment of de- 
crees being now much diſuſed, it is become 
the practice to revive in all caſes, indiſcrimi- 
nately, by bill. 

3. If a ſuit becomes abated, and by any act be- 
ſides the event by which the abatement happens 
the rights of the parties are aſſected, as by a ſet- 
tlement, oradeviſe under certain cirrumſtances; 
though a bill of revivor merely may continue 
the ſuit ſo as to enable the parties to proſecute 


(d) i Ch. Ca. 273. 2 Eq. Ca. Ab. 180. 
(e) 2 Chanc. Rep. 67. 
F it, 
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it, yet to bring before the court the whole mat- 
ter neceſſary for its conſideration, the parties 
muſt by ſupplemental bill, added to and 
made part of their bill of revivor, ſhew the 
ſettlement or deviſe or other act by which 
their rights are affected. And, in the ſame 
manner, if any other event which occaſions an 
abatement is accompanied or followed by any 
matter neceflary to be ſtated to the court, 
either to ſhew the rights of the parties, or to 
obtain the full benefit of the ſuit, beyond 
what is merely neceſſary to ſhew by or againſt 
whom the cauſe is to be removed, that matter 
muſt be ſet forth by way of ſupplemental bill 
added to the bill of revivor. | 

4. If the death of a party, whoſe intereſt is not 
determined by his death, is attended with ſuch 
a tranſmiſſion of his intereſt, that the title to it 
as well as the perſon intitled, may be litigated 
in the court of chancery ; as in the caſe of 
a deviſe of a real eſtate /); the ſuit is not 
permitted to be continued by a bill of revivor. 
An original bill upon which the title may be 
litigated (g), muſt be filed; and this bill will 
have ſo far the effect of a bill of revivor, that 


Huch. Ca. 123. 174, (g)1 Eq. Ca. Ab. 2. in 
3 Ch. Rep. 39. Moſely, 44. Marg. 2. Freem. 132. 
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if the title of the repreſentative ſubſtituted by 
the act of the deceaſed party is eſtabliſhed, 
the ſame benefit may be had of the proceed- 
ings upon the former bill as if the ſuit had been 
continued by a bill of revivor.(þ) 

5. If the intereſt of a plaintiff or defendant, 
ſuing or defending in his own right, wholly 
determines, and the ſame property becomes 
veſted in another perſon not claiming under 
him; as in the caſe of an eccleſiaſtical perſon 
ſucceeding to a benefice, or a remainder-man 
in a ſettlement becoming intitled upon the 
death of a prior tenant under the ſame ſettle- 
ment (i); the ſuit cannot be continued by bill 
of revivor, nor can its defects be ſupplied by a 
ſupplemental bill. For though the ſucceſſor 
in the firſt caſe, and the remainder-man in 
the ſecond, have the ſame property which the 
predeceſſor, or prior tenant, enjoyed; yet they 
are not in many caſes bound by his acts, nor 
have they in ſome caſes preciſely the ſame 
rights. But, in general, by an original bill 
in the nature of a ſupplemental bill the bene- 
fit of the former proceedings may be obtained. 
If the party whoſe intereſt is thus determined 


(h) 1 Vern. 427. 2 Ven, (i) 2 Eq. Ca. Ab. 3. 2 
548, 672. 2 Brown. Parl. Brown. Parl. Ca. 320, 454s 
529. 1 Eq. Ca. Ab. 83. 455. 
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was not the ſole plaintiff or defendant; or if 
the property which occaſions a bill of this na- 
ture affects only a part of the ſuit ; the bill, 
as to the other parties and the reſt of the ſuit, 
is, as has been before obſerved, ſupplemental 
merely.—There ſeems to be this difference 
between an original bill in the nature of a bill 
of revivor, and an original bill in the nature of 
a ſupplemental bill. Upon the firſt the be- 
nefit of the former proceedings is abſolutely 
obtained, ſo that the pleadings in the firſt 
cauſe and the depoſitions of witneſſes, if any 
have been taken, may be uſed in the ſame 
manner as if filed or taken in the ſecond 
cauſe (); and if any decree has been made in 
the firſt cauſe, the ſame decree ſhall be made 
in the ſecond (/). But in the other caſe a new 
defence may be made; the pleadings and de- 
poſitions (n) cannot be uſed in the ſame 
manner as if filed or taken in the ſame cauſe ; 
and the decree, if any has been obtained, is no 
otherwiſe of advantage than as it may be an 
| inducement to the court to make a fimilar 


decree. 


(k) 1 Ack. 89. See alſo 1 Vern. 413. and 4 
(1) 2 Vern. 548, 672. 1 Brown, P. C. 157. as to 
Eq. Ca. Ab. 83. reading, in one cauſe depoſiti- 


(m) Prec. in Ch. 212. ons taken in another. 
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Having conſidered generally the diſtinctions 
between the ſeveral kinds of bills by which 
a ſuit, become defective or abated, may be 
added to or continued, or by which the benefit 
of the ſuit may be obtained; it remains in this 
place to conſider more particularly the frame of 
the firſt three of thoſe kinds. The other two 
will form part of the ſubject to be conſidered 
under the next head. 

1. A ſupplemental bill muſt ſtate the aid 
bill, and the proceedings thereon ; and if the 
ſupplemental bill is occaſioned by an event 

ſubſequent to the original bill, it muſt ſtate that 
event, and the conſequent alteration with re- 
ſpec to the parties; and, in general, the ſup- 
plemental bill muſt pray, that all the de- 
fendants may appear and anſwer to the charges 
it contains. For, if the ſupplemental bill is 
not for a diſcovery merely, the cauſe myſt be 
heard upon the ſupplemental bill at the ſame 
time that it is heard upon the original bill, if 
it has not been before heard; and if the 
cauſe has been before heard, it muſt be farther 
heard upon the ſupplemental matter (Cn). If 
indeed the alteration or acquiſition of intereſt 
happens to a defendant, or a perſon neceſſary 


(s) 3 Atkyns, 217. 
to 
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to be made a defendant, the ſupplemental bill 
may be exhibited by the plaintiff in the ori- 
ginal ſuit againſt ſuch perſon alone, and may 
pray a decree upon the particular ſupplement- 
al matter alleged againſt that perſon only (o); 
unleſs, which is frequently the caſe, the in- 
tereſts of the other defendants may be affect. 
ed by that decree. Where a ſupplemental 
bill 1s mercly for the purpoſe of bringing for- 
mal parties before the court as defendants, 
the parties defendants to the original bill need 
not in any caſe be made partics to the ſupple- 
mental (). 

2. A bill of revivor muſt ſtate the original 
bill, and the ſeveral proceedings thereon, and 
the abatement; it muſt ſhew a title to re- 
vive (q), and charge that the cauſe ought to be 
revived and ſtand in the ſame condition with 
reſpect to the parties in the bill of revivor as 
it was in with reſpect to the parties to the ori- 
ginal bill at the time the abatement happened; 
and it muſt pray that the ſuit may be revived 
accordingly. It may be likewife neceſſary to 
pray that the defendant may anſwer the bill 
of revivor, as in the caſe of a requiſite admiſ- 


(o) 3 Atkyns, 217. (q) Com. Rep. 590 
(p) 3 Atkyns, 217. 
ſion 
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ſion of aſſets (r) by the repreſentative of a de- 
ceaſed party. In this caſe if the defendant does 
admit aſſets the cauſe may proceed againſt him 
upon an order of revivor merely ; but if he does 
not make that admiſſion the cauſe muſt be heard 
for the purpoſe of obtaining the neceſlary ac- 
counts of the eſtate of the deceaſed party to 
anſwer the demands made againſt it by the 
ſuit ; and the prayer of the bill, therefore, in 
ſuch caſe uſually is, not only that the ſuit may 
be revived, but alſo that in caſe the defendant 
ſhall not admit aſſets to anſwer the purpoſes of 
the ſuit, thoſe accounts may be taken ; and 
ſo far the bill is in the nature of an original bill, 
If a defendant to an original bill dies before 
putting in an anſwer, or after an anſwer to 
which exceptions have been taken, or after an 
amendment of the bill to which no anſwer has 
been given, the bill of revivor, though requir- 
ing in itſelf no anſwer, muſt pray that the 
perſon againſt whom it ſeeks to revive the ſuit 
may anſwer the original bill, or ſo much of it 
as the exceptions taken to the anſwer of the 
former defendant extend to, or the amend- 


ment remaining unanſwered. 


Upon a bill of revivor, the defendants muſt 
anſwer in eight days after appearance, and 


(r) Prac. Reg. 45. 
ſub. 
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ſubmit that the ſuit ſhall be revived, or ſhew 
cauſe to the contrary ; and in default, unleſs 
the defendant has obtained an order for farther 
time to anſwer, the ſuit may be revived with- 
out anſwer, by an order made upon motion as 
a matter of courſe 's). The ground for this 
is an allegation, that the time allowed the de- 
fendant to anſwer by the courſe of the court 
is expired, and that no anſwer is put in: it is 
theretore preſumed that the defendant can ſhew 
no cauſe againſt reviving the ſuit in the man- 
ner prayed by the bill. 

An order to revive may alſo be obtained in 
like manner if the defendant puts in an anſwer 
ſobmitting to the revivor, or even without that 
ſubmiſſion if he ſhews no cauſe againſt the 

revivor. Though the ſuit is revived of courſe 
in default of the defendant's anfwer within 

eight days, he muſt yet put in an anſwer if the 
dill requires it; as if the bill ſecks an admiſſion 
of aſſets, or calls for an anſwer to the original 
bill; the end of the order of revivor being 
only to put the ſuit and proceedings in the 
ſituation in which they ſtood at the time of 
the abatement, and to enable the plaintiff to 
proceed accordingly. And notwithſtanding an 


(s) See 3 Peere Williams, 348. 
order 
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order for revivor has been thus obtained, yet 
if the defendant conceives that the plaintiff is 
not entitled to revive the ſuit againſt him he 
may take thoſe ſteps which are neceſſary to 
prevent the farther proceeding on the bill, 
and which will be noticed in treating of the 
different modes of defence to bills of revivor ; 
and though theſe ſteps ſhould not be taken, 
yet if the plaintiff does not ſhew a title to re- 
vive he cannot finally have the benefit of the 
ſuit when the determination of the court is 
called for on the ſubject (7). 

After a decree a defendant may file a bill of 
revivor, if the plaintiffs, or thoſe ſtanding in 
their right, neglect to do it C2). For then 
the rights of the parties are aſcertained, and 
plaintiffs and defendants are equally intitled 
to the benefit of the decree, and equally have 
a right to proſecute it (x). The bill of re- 
vivor in this caſe, therefore, merely ſubſtan- 
tiates the ſuit, and brings before the court the 
parties neceffary to ſee to the execution of the 
decree, and to be the objects of its operations, 
rather than to litigate the claims made by the 


(%) 3 P. Wms. 348. *) See however, 3 Atk. 


(u) Prec. in Chan. 197. 1 691. and 2 Vern. 296. 
Eq. Ca. Ab. 2. 


ſeveral 
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ſeveral parties in the original pleadings (y), 
except ſo far as they remain undecided. In 
the caſe of a bill by creditors on behalf of 
themſelves and other creditors, any creditor 
is intitled to revive (z). A ſuit become en- 
tirely abated may be revived as to part only of 
the matter in litigation, or as to part by 
one bill and as to the other part by an- 
other. Thus if the rights of a plaintiff in a 
ſuit upon his death become veſted, part in his 
real, and part in his perſonal repreſentatives ; 
the real repreſentative may revive the ſuit (© 
far as concerns his title, and the perſonal ſo 
far as his demand extends (a). 


3. A bill of revivor and ſupplement is mere- 


ly a compound of thoſe two ſpecies of bills, 
and in its ſeparate parts muſt he framed and 
proceeded upon in the ſame manner, 

III. Bills in the nature of original bills, 
though occaſioned by former bills, are'of eight 
kinds. 1. Croſs bills. 2. Bills of review, to 
examine and reverſe decrees ſigned and inroll- 
ed. 3. Bills in the nature of bills of review, 
to examine and reverſe decrees either ſigned 
and inrolled or not, brought by perſons not 


(y) 1 Eq. Ca. Ab. 2. Finch (z) 1 Eq. Ca. Ab. z. 
v. Lord Winchelſea. (a) 1 Eq. Ca. Ab. 3, 4. 
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bound by the decrees. 4. Bills impeaching 
decrees upon the ground of fraud. 5. Bills 
to ſuſpend the operation of decrees on ſpe- 
cial circumſtances, or to avoid them on the 
ground of matter ſubſequent. 6. Bills to 
carry decrees into execution. 7. Bills in the 
nature of bills of revivor. And 8. bills in 
the nature of ſupplemental bills. 

1. A croſs bill is a bill brought by a de- 
fendant againſt a plaintiff or other parties in a 
former bill depending, touching the matter in 
queſtion in that bill, A bill of this kind is 
uſually brought to obtain, either a neceſſary 
diſcovery, or full relief to all parties. It 
frequently happens, and particularly if any 
queſtion ariſes between two defendants to a 
bill, that the court cannot make a complete 
decree, without a croſs bill or croſs bills to 
bring every matter in diſpute completely be- 
fore the court, litigated by the proper 
parties, and upon proper proofs. In this caſe 
it becomes neceſlary for ſome or one of the de- 
fendants to the; original bili to file a bill a- 
gainſt the plaintiff and other defendants in that 
bill, or ſome of them, and bring the litigated 
point properly before the court. A croſs bill 
ſhould ſtate the original bill, and proceedings 
thereon, and the rights of the party exhibiting 


the 
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the bill which are neceſſary to be made the 
ſubject of a croſs litigation, or the ground on 
which he reſiſts the claims of the plaintiff in 
the original bill if that is the object of the 
new bill. But a croſs bill being generally con- 
ſidered as a defence (þ), or as a proceeding to 
procure a complete determination of a matter 
already in litigation in the court, the plaintiff is 
not, at leaſt as againſt the plaintiff in the ori- 
ginal bill, obliged to ſhew any ground of equi- 
ty to ſupport the juriſdiction of the court (c). 

A croſs bill may be filed to anſwer the pur. 
poſe of a plea puis darrein continuance at the com- 
mon law. Thus where pending a ſuit, and after 
replication and iſſue joined, the defendant hav- 
ing obtained a releaſe attempted to prove it viva 
woce at the hearing, it was determined that 
the releaſe not being in iflue in the cauſe the 
court could not try the fact or direct a trial 
at law for that purpoſe, and that a new bill 
muſt be filed to put the releaſe in iſſue. In the 
caſe before the court, indeed, the bill 
directed to be filed ſeems to have been intend- 
ed to impeach the releaſe on the ground of 
fraud or ſurpriſe, and therefore to have been 
2 proceeding on the part of the plaintiff in the 


0) 3 Atkyns, 812. | (c) Hardres, 160. 
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original bill. But it was clearly determined 
that without being put in iſſue in the cauſe by 


a new bill it could not be uſed in proof (d). 

Upon hearing a cauſe it ſometimes appe ars, 
that the ſuit already inſtituted is in ſufficient to 
bring before the court all matters neceſlary to 
enable it fully to decide upon the rights of all 
the parties. This moſt commonly happens 
where perſons in oppoſite intereſts are co-de- 
fendants, ſo that the court cannot determine 
their oppoſite intereſts upon the bill already 
filed, and the determination of their intereſts 
is yet neceſſary to a complete decree upon the 
ſubje&t matter of the ſuit. In ſuch a caſe 
if upon hearing the cauſe the difficulty appears, 
and a croſs bill has not been exhibited to re- 
move the difficulty, the court will direct a bill 
to be filed, in order to bring all the rights of 
all the parties fully and properly for its de- 
ciſion; and will reſerve the directions or de- 
clarations which it may be neceſſary to give or 
make touching the matter not fully in liti- 
gation by the former bill until this new bill 
is brought to a hearing (e). 


(d) Hayne and Hayne, (e) 2 Ch. Ca. 248. 3 
3 Ch. Rep. 19. Atkyns, 110. 
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The object of a bill of review is to pro- 
cure an examination and reverſal of a decree () 
made upon a former bill, and ſigned by the 
perſon holding the great ſeal and inrolled (g9. 
It may be brought upon error of law appear- 
ing (5) in the body of the decree itſelf Ci), or 
upon diſcovery of new matter. In the firſt 
caſe the decree can only be reverſed upon the 
ground of the apparent error (); as if an ab- 
ſolute decree be made againſt a perſon, who up- 
on the face of it appears to have been at the time 
an infant (/). A billof this nature may bebrought 
without the leave of the court previouſly giv- 
en (m). But if it is ſought to reverſe a decree 
ſigned and inrolled, upon diſcovery of ſome 
new matter (n), the leave of the court muſt 
be firſt obtained (o); and this will not be 
granted, but upon allegation upon oath that 
the new matter could not be produced or uſed 


(f) As to bills of review. (A) Tothill, 41. 1 Ch. 
and the reaſon for admitting Rep. 231. Nelſ. Rep. 86. 
them, ſee 27 Hen. VIII Prac. Reg. 50. 4 Vin. Ab. 


15. | 414. 
(g) Tothill, 47. Bod. (1) Prac. Reg. 196. 
Curſ. Chanc. 353, (n) 2 Atkyns, 534. 
(h) 1 Ch. Ca. 54. (n) 2 Veſey, 576.3 P. 


() 1 Roll. Ab. 382. Wms. 371. Nelſ. Rep. 52. 
Prec. in Chan. 260. 3. P. (o) Tothill, 42. 
Wms. 371. 
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by the party claiming the benefit of it at the 
time when the decree was made (p). If the 
court is ſatisfied that the new matter is rele- 
vant and material, and ſuch as might probably 
have occaſioned a different determination (9), 
it will permit a bill of review to be filed Cr). 
A bill of review upon new matter diſcovered 
has been permitted even after an affirmance of 
the decree in parliament (); but it may be 
doubted whether a bill of review upon error 
in the decree itſelf can be brought after -af- 
firmance in parliament (z). If upon a bill of 
review a decree has been reverſed, another 
bill of review has been brought upon the de- 
cree of reverſal (4). But when twenty years 
have elapſed from the time of pronouncing 
a decree which has been ſigned and inrol- 
led, a bill of review cannot be brought (x). 
and after a demurrer to a bill of review 
has been allowed, a new bill of review on the 
ſame ground cannot be brought (y) It 1s 
a rule of the court, that the bringing a bill of 


(p) 2 Brown. Parl. Ca. () 2 Chan. Pract. 633. 


109. Prac. Reg. 51. But ſee 1 Vern. 417. 
(2) 1 Veſey, 432. (2) 1 Brown Parl. Ca. 59. 
(r) 1 Veley, 430. 5 Brown. P. C. 460. 6 
(s) 1 Vern. 416, Brown. P. C. 395. 


(t) Ib. 418. (y) 1 Vern. 135. 
| | re- 
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review ſhall not prevent the execution of the 
decree impeached; and if money is directed to 
be paid, it ought regularly to be paid before the 
bill of review is filed, though it may after ward 
be ordered to be refunded (z). 

In a bill of this nature it is neceſſary to 
ſtate (a) the former bill, and the proceedings 
thereon ; the decree, and the point in which 
the party exhibiting the bill of review con- 
ceives himſelf aggrieved by it (6\; and 
the ground of law, or new matter diſcover- 
ed upon which he ſeeks to impeach it; and 
if the decree is impeached on the latter ground 
it ſeems neceſſary to ſtate in the bill the leave 
obtained to file it (c) and the fact of the diſ- 
covery (d,, though it may be doubted whether 
after leave given to file the biil that fact is 
traverſable. The bill may pray, ſimply that 


(2) 2 Brown. P. C. 24. 
Note 


(a) 3 Ch. Rep. 45. a 
Prax. Alm. Cur. Chan. 


520. 2 Chan. Prac. 629. 


was upon a ſupplemental 
bill in nature of a bill of re- 


ery was traverſ- 


(5) 4 Vin. Ab. 414. Pl. 5. 

(c) 1 Vern. 292- Boh. 
Curſ. Canc. 396, 397. 

(d) Hanbury againſt Ste- 
vens. Trin.. 1784. in Chan- 
cery. In this caſe, which 


able, and not being admit- 
ted by the defendant ought 
to have been proved by 
the plaintiff to intitle him 
to proceed at the hearing 
of the cauſe. 


the 
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the decree may be reviewed, and reverſed in 
the point complained of, it it has not been 
carried into execution. If it has been carried 
into execution, the bill may alſo pray the 
farther decree of the courr, to put the party 
qpmplaining of the former decree into the ſi- 
tuation in which he would have been if that 
decree had not been executed. If the bill is 
brought to review the reverſal of a former de- 
cree, it may pray that the original decree may 
ſtand (e). The bill may alſo, if the original 
ſuit has become abated, be at the ſame time a 
bill of revivor (7). A ſupplemental bill may 
likewiſe be added, if any event has happened 
which requires it (g); and particularly if any 
perſon not a party in the original ſuit becomes 
intereſted in the ſubject he muſt be made a 
party to the bill of review (/) by way of ſup- 


plement. 


To render a bill of review neceſlary the de- 
cree ſought to be impeached muſt have been 
ſigned and inrolled. If, therefore, this has not 


been done, a decree may be examined and re- 


verſed upon a ſpecies of ſupplemental bill, in 


(e) 2 Chan. Prac. 634 (g) 1 Vern. 135. 


(f) 2 Prax. Alm. Cur. (4) Hardres, 104. 
Chanc, 522. 


G nature 
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nature of a bill of review, where any new mat- 
ter has been diſcovered ſince the decree (+). 
As a decree not ſigned and inrolled may be 
altered upon a re-hearing, without the aſſiſt- 
ance of a bill of review, if there 1s ſufficient 
matter to reverſe it appearing upon the form- 
er proceedings; the inveſtigation of the de- 
cree muſt be brought on by a petition of re- 
hearing (4): and the oſſice of the ſupplemental 
bill, in nature of a bill of review, is to ſupply 
the defect which occaſioned the decree upon the 
former bill {/*. It is neceſſary to obtain the 
leave of the court to bring a ſupplemental bill 
of this nature (m), and the ſame affidavit is 
required for this purpoſe as is neceſſary to ob- 
tain leave to bring a bill of review on diſ- 
covery of new matter. The bill in its frame 
nearly reſembles a bill of review; except that 
inſtead of praying that the former decree may 
be reviewed and reverſed, it prays that the 
cauſe may be heard with reſpect to the new 
matter made the ſubject of the ſupplemental 
bill at the ſame time that it is reheard upon 


(:) 2 Atkyns, 40. 3 At- (m) Order 17 OR. 1741. 


kyns, 811. Rules and Orders in Ch: 107. 
(#) 2 Veſey, 598. 2 Atkyns, 139. 3 Atkyns, 
)2 Atkyns, 177. 811. 2 Veſey, 571, 596. 


the 
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the original bill, and that the plaintiff may 
have ſuch relief as the nature of the caſe made 
by the ſupplemental bill requires. 

3. If a decree is made againſt a perſon who 
had no intereſt at all in the matter in diſpute, or 
had not ſuch an intereſt as was ſufficient to ren- 
der the decree againft him binding upon ſome 
perſon claiming the ſame or a ſimilar in- 
tereſt (), relief may be obtained againſt error 
in the decree by a bill in the nature of a bill 
of review. Thus if a decree is made againſt a 
tenant for life only ; a remainder-man in tail, 
Or in fee, cannot defeat the proceedings againſt 
the tenant for life, but by a bill, ſhewing the 
error in the decree, the incompetency in the 
tenant for life to ſuſtain the ſuit, and the ac- 
cruer of his own intereſt, and thereupon pray- 
ing that the proceedings in the original cauſe 
may be reviewed, and for that purpoſe that 
the other party may appear to, and anſwer this 
new bill, and that the rights of the parties 
may be properly aſcertained. A bill of this 
nature, as it does not ſeek to alter a decree 
made againſt the plaintiff himſelf, or againſt 
any perſon under whom he claims, may be 
filed without the leave of the court. 


(n) 1 Ch. Ca. 272. 
G 2 4.1f 


rr + ny ev. - wa. 
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4. If a decree has been obtained by fraud, 


it may be impeached by original bill (o) with- 
out the leave of the court (p) ; the fraud uſed 


in obtaining the decree being the principal 
point in iſſue, and neceſſary to be eſtabliſhed 


by proof before the propriety of the decree 


can be inveſtigated. And where a decree has 
been ſo obtained the court will reſtore the 
parties to their former ſituation whatever their 
Tights may be (9). Beſides caſes of direct fraud 
in obtaining a decree, it ſeems to have been 
conſidered, that where a decree has been 
made againſt a truſtee, the ceſtui que truſt not 
being before the court and the truſt not dil. 
covered ; or againſt a perſon who has made 
ſome conveyance or incumbrance not diſco- 
vered ; or where a decree has been made in 
favour of or againſt an heir, when the anceſtor 
has in fact diſpoſed by will of the ſubject mat- 


ter of the ſuit z the concealment of the truſt, 


or ſubſequent conveyance, or incumbrance, or 


(o) 2 P. Williams, 73. of a decree not ſigned and 
3 P. Wms. 111. 1 Brown. inrolled, and where the fact 
Parl. Ca. 414. In 3 P. of fraud could not be con- 


Williams. 111. it is ſaid troverted. 


that a decree in ſuch caſe (p) 3 Atkyns, 811. Rep. 
may be ſet afide on petition; temp. Talbot, 201. 
but this was probably meant () 2 Brown. P. C. 44. 


to extend only to the caſe 


will, 


46 
will, in theſe ſeveral caſes, ought to be treated 
as a fraud (r). It has been alſo ſaid that where 
an improper decree has been made againſt an 
infant, without actual fraud, it ought to be 
impeached by original bill (5). 

A bill to ſet aſide a decree for fraud muſt 
ſtate the decree, and the proceedings which 
led to it, with the circumſtances of fraud 
on which it is impeached. The prayer muſt 
neceſſarily be varied according to the nature 
of the fraud uſed, and the extent of its opera- 
tion in obtaining an improper deciſion of the 
court. 

5. The operation of a decree ſigned and 
inrolled has been ſuſpended on ſpecial cir- 
cumſtances, or avoided by matter ſubſequent 
to the decree, upon a new bill for that purpoſe. 
Thus during the troubles after the death of 
Charles the Firſt, upon a decree for a fore- 
cloſure in caſe of non-payment of principal, 
intereſt and coſts due on a mortagage, the 
mortgagor at the time of payment being for- 
ced to leave the kingdom to avoid the con- 
ſequences of his engagements with the royal 
party, and having requeſted the mortgagee to 


(x) 1 Ch. Ca. 151, 152. (s) 1 P. Wms. 737. 2 
3 Ch. Rep. 95. Veſey, 232. h 
ſell 


( 36 ) 


ſell the eſtate to the beſt advantage and pay 
himſelf, which the mortgagee appeared to have 
acquieſced in ; the court upon a new bill en- 
larged the time for performance of the decree, 
upon the ground of the inevitable nece ſſity 
which prevented the mortgagor from comply- 
ing with the ſtrict terms of it, and alſo made 
a new decree on the ground of the matter ſub- 
ſequent to the former decree (Y. 

6. Sometimes from the neglect of parties, 
or ſome other cauſe, it becomes impoſlible 
to carry a decree into execution without the 
farther decree of the court (2). This happens, 
generally, in caſes where the partics having 
neglected to proceed upon the decree, their 
Tights under it become ſo embarraſſed by a 
variety of ſubſequent events, that it is neceſſa- 
ry to have the decree of the court to ſettle and 
aſcertain them, Sometimes ſuch a bill is 
exhibited by a perſon who was not a party 


nor claims under any party to the original 


decree ; but claims in a ſimilar intereſt, or is 
unable to obtain the determination of his own 
Tights till the decree 1s carried into execution, 
Or it may be brought by or againſt a perſon 


(s) 1 Ch, Ca. 61, See | (s) 2 Chanc. Rep. 138. 
alſo 1 Ch. Ca. 3. and 250. 2 Vern 409. 
2 Ch. Ca. 8. 
claiming 
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6 
claiming as aſſignee of a party to the decree (x). 
The court in theſe caſes in general only en- 
forces, and does not vary the decree; but on 
circumſtances it has ſometimes conſidered the 
directions, and varied them in caſe of a miſ- 
take (y)- and it has even refuſed to enforce the 
decree (z); though in other caſes the court, and 
the houſe of lords upon an appeal, ſeem to have 
conſidered that the law of the decree ought not 
to be examined on a bill to carry it into ex- 
ecution (a). Such a bill may alſo be brought 
to carry into execution the judgment of an 
inferior court of equity (5), if the juriſdiction 
i of that court is not equal to the purpoſe; as 
8 in the caſe of a decree in Wales, which the 
defendant avoided by flying into England (c): 
but in this caſe the court thought itſelf intitled 
to examine the juſtice of the deciſion, though 
affirmed in the houſe of lords (d). | 
A bill for this purpoſe 1s, generally, partly 
an Original bill, and partly a bill in the nature 
of an original bill, though not ſtrictly origi- 
| nal 
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e. Ca. 231. 3 R (a) 2 Veſcy, 232. 6. 
Wms. 197. 4 Brown, P. Brown P. C. 395. See 
C. 168. alſo 2 Brown P. C. 523. 

(y) 1 Veſey 239. | (2) 1 Roll. Ab. 373. 

(z) 1 Veſey, 218. () © Arkyns 408. 

(4) Douglas, 6. 


688) 
nal; and ſometimes it is likewiſe a bill of re- 
vivor, or a ſupplemental bill, or both. The 
frame of the bill is varied accordingly. 

7. It has been already mentioned (e), that 
when the intereſt of a party dying is tranſ- 
mitted to another, in ſuch a manner that the 
tranſmiſſion may be litigated in this court, as 
in the caſe of a deviſe, the ſuit cannot be re- 
vived by or againſt the perſon to whom the 
intereſt is ſo tranſmitted : but that ſuch per- 
ſon, if he ſucceeds to the intereſt of a plaintiff, 
1s intitled to the benefit of the former ſuit ; 
and if he ſucceeds to the intereſt of a defend- 
ant, the plaintiff is intitled to the benefit of 
the former ſuit againſt him : and that this be- 
nefit is to be obtained by an original bill in 
nature of a bill of revivor. A bill for this 
purpoſe muſt ſtate the original bill, the pro- 
ceedings upon it, the abatement, and the man- 
ner in which the intereſt of the party dead has 
been tranſmitted ; and it muſt charge the validi- 
ty of the tranſmiſſion, and ſtate the rights which 
haveaccrued by it. The bill is ſaid to be original, 
merely for want of that privity of title between 
the party to the former and the party to the lat- 


(e) P. 66. 


ter 


e 
ter bill, though claiming the ſame intereſt, as 
would have permitted the continuance of the 
ſuit by bill of revivor. Therefore, when the 
validity of the alleged tranſmiſſion of intereſt 
is eſtabliſhed, the party to the new bill ſhall be 
equally bound by or have advantage of the 
proceedings on the original bill, as if there had 
been ſuch a privity between him and the party 
to the original bill claiming the ſame in- 
tereſt V/); and the ſuit is conſidered as pend- 
ing from the filing of the original bill, ſo as to 
ſave the ſtatute of limitations, to have the 
advantage of compelling the defendant to an- 
{wer before an anſwer can be compelled to a 
croſs bill, and every other advantage which 
would have attended the inſtitution of the ſuit 
by the original bill if it could have been con- 
tinued by bill of revivor merely (g). 

8. It has been alſo mentioned (4), that if the 
intereſt of a plantiff or defendant, ſuing or de- 
fending in his own right, wholly determines, 
and the ſame property becomes veſted in an- 


other perſon, not claiming under him; the 


ſuit cannot be continued by a bill of revivor, 


(f) 2 Vern. 548, 672, (g) 1 P. Wms. 266. 
Prec. in Ch. 134. 2 Brown. (% P. 67. 
Parl. Ca. 329. 


and 


( 99 ) 
and its defects cannot be ſupplied by a ſupple- 


mental bill ; but that by an original bill in the 
nature of a ſupplemental bill the benefit of the 


former proceedings may be obtained. A bill 


for this purpoſe mult ſtate the original bill, the 
proceedings upon it, the event which has de- 


termined the intereſt of the party by or againſt 


whom the former bill was exhibited, and the 
manner in which the property has veſted in the 
perſon become intitled. It muſt then ſhew the 
ground upon which the court ought to grant 
the benefit of the former ſuit to or againſt the 


perſon ſo become intitled ; and pray the de- 


cree of the court adapted to the caſe of the 
plaintiff in the new bill (i). This bill, 
though partaking of the nature of a ſup- 
plemental bill is not an addition to the orig1- 


nal bill, but another original bill which in its 


| conſequences may draw to itſelf the advantage 
of the proceedings on the former bill. 

IV. Informations in every reſpect follow the 
nature of bills, except in their flyle. When 
they concern only the rights of the crown, or 
of thoſe whoſe rights the crown takes under 
its particular protection, they are exhibited 
in the name of the king's attorney or ſolici- 


(i) 2 Brown. Parl. Ca. 320. 


tor- 
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tor-general as the informant; and, as before 
obſerved, in the latter caſe always and in the 
former ſometimes a relator is named, who in 
reality ſuſtains and directs the ſuit. It may hap- 
pen that this perſon has an intereſt in the matter 
in diſpute, and ſuſtains the character of plaintiff 
as well as of relator ; and in this caſe the plead- 
ing is ſtyled an information and bill. An in- 
formation concerning the rights of the queen, is 
exhibited alſo in the name of her attorney- gene- 


ral. The proceedings upon an information can 


only abate by the death or determination of inte- 
reſt of the defendant. If there are ſeveral rela- 
tors, the death of any of them, while there ſur- 
vives one, will not in any degree affect the ſuit: 
but if all the relators die, or if there is but one 
and that relator dies, the court will not permit 
any farther proceeding till an order has been ob- 
tained for liberty to inſert the name of a new 
relator and ſuch name is inſerted accordingly ; 
otherwiſe there would be no perſon liable to 
pay the colts (4) of the ſuit, in caſe the infor- 
mation ſhould be deemed improper, or tor any 
other reaſon ſhould be difmilled. 

The difference in form between an informa- 
tion and a bill conſiſts merely in offering the 


(4) 1 Veſey, 72. 3 Veſey, 327. 


ſub- 
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ſubject matter as the information of the officer 
in whoſe name it is exhibited, at the relation 
of the perſon who ſuggeſts the ſuit in thoſe 
caſes where a relator is named, and in ſtating 
the acts of the defendant to be injurious to the 
crown or to thoſe whoſe rights the crown thus 
endeavours to protect. When the pleading is 
at the ſame time an information and bill it is a 
compound of the forms uſed for each when 
ſeparately exhibited. 

In this inveſtigation of the frame and end 
of the ſeveral kinds of bills, the matters re- 
quiſite to the ſufficiency of each kind have 
been generally conſidered ; but they will in 
ſome degree be more particularly noticed in 
the following chapter, in treating of the de- 
fence which may be made to the ſeveral kinds 
of bills and conſequently of the advantages 
which may be taken of their inſufficiency both 
in form and ſubſtance. | 


CHAP. 


CHAPTER THE SECOND. 


oz Tis DEFENCE TT BELES 


S8 R EEO 4 


By «whom a Suit may be defended. 


N treating of the defence which may be 
made to a bill it will be proper to conſider, 
I. By whom a ſuit may be defended. II. The 
nature of the various modes of defence ; under 
which head will be conſidered, 1. demurrers, 
2. pleas, 3. anſwers and diſclaimers, or any 
two or more of them jointly, each referring 

to a ſeparate and diſtinct part of the bill. 
When the intereſt of the crown, or of thoſe 
whoſe rights are under its particular protection, 
is concerned in the defence of a ſuit, the 
king's attorney-general, or during the vacancy 
of that office the ſolicitor general, becomes 
a neceſſary party to ſupport that intereſt. The 
queen's 


( 94 ) 


queen's attorney or ſolicitor ſeems to be the 
party neceſſary to defend her rights (a). 

All other bodies politic and corporate, and 
perſons who do not partake of the prerogative 
of the crown, and have no claim to its parti- 
cular protection, defend a ſuit either by them- 
ſelves or under the protection of or jointly with 
others. Bodies politic and corporate, and per- 
ſons of full age, not being married women or 
idiots or lunatics, defend a ſuit by themſelves ; 
but infants, idiots and lunatics are incapable by 
themſcives of defending as they are of inſtitut- 
ing a ſuit ; and married women can only de- 
fend jointly with their huſbands, except under 
particular circumſtances, unleſs a ſpecial order 
is obtained to authoriſe or compel their defend- 
ing ſeparately. 

Infants inſtitute a ſuit by their next friend ; 

. but to defend a ſuit the court appoints them 
guardians, why are uſually their ncareſt rela- 
tions not concerned in point of intereſt in the 
matter in queſtion. If a perſon is by age, or 
infirmities, reduced to a ſecond infancy, he - 
may alſo defend by guardian (6). 

Idiots and lunatics defend by their com- 
mittees, who are by order of the court ap- 


(a) See 2 Roll. Ab. 213. (5) Prec. in Chan. 429. 
pointed 
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pointed guardians for that purpoſe as a mat- 
ter of courſe ; and if it happens that an idiot or 
lunatic has no committee, or the committee has 
an intereſt oppoſite to that of the perſon whoſe. 
property is entruſted to his care, an order may 
be obtained for appointing another perſon as 
guardian for the purpoſe of defendng a ſuit. 
So if a perſon who is in the condition of an 
idiot or lunatic, though not found ſuch by in- 
quiſition, is made a defendant, the court, upon 
proper information of his incapacity, will di- 
rect a guardian to be appointed. 

A married woman, though ſhe cannot by 
herſelf inſtitute a ſuit, and if her huſband is 
not joined with her muſt ſeek the protection of 
ſome other perſon as her next friend, may yet, 
by leave of the court, defend a ſuit ſeparately 
from her huſband without the protection of 
another (c). Thus if ſhe claims in oppoſition 
to any claims of her huſband, or if ſhe lives 
ſeparate from him (Cd), or diſapproves the de- 
fence he wiſhes her to make (e), ſhe may ob- 
tain an order for liberty to defend the ſuit ſe- 
parately (/). If a huſband is plaintiff in a ſuit, 


(c) 4 Vin Ab. 147. Baron 0) A ſeparate anſwer put 


& Feme. I. a. 20. in by a married woman 
(d) Prec. in Chan. 429. without an order for the 
Tothill, 75. purpoſe may be ſuppreſſed 
(e) 2 Atkyns, 50. 2 Eq. as irregularly filed, 1 Ch. 
Ca. Ab. 66. Rep. 68. 


and 


( 96 ) 


and makes his wife a defendant ; he treats her as 
a feme ſole, and ſhe may anſwer ſeparately with- 
out an order of the court for the purpoſe (g). 
The wife of an exile, or of one who has ab- 
jured the realm, may defend as ſhe may ſue 
alone (5); and if a huſband is out of the juriſ- 
diction of the court (i) though not an exile, 
or if he cannot be found (+), his wife may 
be compelled to anſwer ſeparately. If a mar- 
ried woman obſtinately refuſes to join in de- 
fence with her huſband, ſhe may alſo be com- 
pelled to make a ſeparate defence; and for that 
purpoſe an order may be obtained that proceſs 
may iſſue againſt her ſeparately (/). Except 
under ſuch circumſtances a married woman can 
only defend jointly with her huſband. 


(2) 3 Atk. 478. 0) 2 Vern, 613. 
(6) See page 24, and 2 () Prec. in Ch. 328. 
Vern, 104. (7) 1 Ch, Ca. 296. 
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CHAFFES 
SECTION I. 


 FA'ELT 0 


Of the Nature of the various Modes sf Defence to a 
Bill; and firſt of Demurrers. 


T has been mentioned (m) that the per- 

ſon againſt whom a bill is exhibited, be- 
ing called upon to anſwer the complaint 
made againſt him, may defend himſelf, 1. By 
demurrer, by which he demands the judg- 
ment of the court whether he ſhall be com- 
pelled to anſwer the bill or not (n). 2. By 
plea, whereby he ſhews ſome | cauſe why the 
ſuit ſhould be diſmiſſed, delayed or barred (o). 
3- By anſwer which, controverting the caſe 
ſtated by the plaintiff, confeſſes and avoids, or 
traverſes and denies, 'the ſeveral parts of the 
bill (); or, admitting the caſe made by the bill, 
ſubmits to the judgment of the court upon it, 


(m) Paye 13. (p) 2 Weſt. Symb. Chan. 
(n) Pract. Reg. 131. 194. Pract. Reg. 6. 
(o) Pract. Reg. 273. 


H or 


131 

or upon a new caſe made by the anſwer, or 
both: or by diſclaimer, which at once ter- 
minates the ſuit, the defendant diſclaiming all 
right in the matter ſought by the bill (7). 
And all or any of theſe modes of defence may 
be joined, provided each relates to a ſeparate 
and diſtin part of the bill. | 

It has alſo been obſerved that the grounds 
on which defence may be made a bill, either 
by anſwer, or by diſputing the right of the 
plaintiff to compel the anſwer which the bill 
requires, are various both in their nature and 
in their effect. Some of them, though a 
complete defence as to any relief, are not fo 
as to a diſcovery ; and when there is no ground 
for diſputing the right of the plaintiff to the 
relief prayed, or if the bill ſeeks only a diſ- 
covery, yet if there is any impropriety in re- 
quiring the diſcovery, or if it can anſwer no 
purpoſe for which a court of equity ought to 
compel it, the impropriety or immateriality of 
the diſcovery may be uſed as a ground to pro- 
tect the defendant from making it. Different 
grounds of defence therefore may be appli- 
cable to different parts of a bill ; andevery 
ſpecies of bill requiring its own peculiar 


ound 
(r) Pract. Reg. 141. * 
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ground to ſupport it, and its own peculiar 
form to give it effect, a deficiency in either of 
theſe points is a ground of defence to it. 
Whenever any ground of defence is appar- 
ent on the bill itfelf, either from matter con- 
tained in it, or from defect in its frame or 
in the caſe made by it, the proper mode of 
defence is by demurrer. A demurrer is an al- 
legation of a detendant, which, admitting the 
matters of tact (s) alledged by the bill to be 
true, ſhews that as they are therein ſet forth 
they are infufficient for the plaintiff to pro- 
ceed upon or to oblige the defendant to an- 
{wer (t); or that for ſome reaſon apparent on 
the face of the bill, or becauſe of the omiſſion 
of ſome matter which ought to be contained 
therein, or for want of ſome circumſtances 
which ought to be attendant thereon, the de- 
fendant ought not to be compelled to anſwer. 
It therefore demands the judgment of the 
court whether the defendant ſhall be compel- 
led to make anſwer to the plaintiff's bill, or to 


ſome certain part thereof (u). The cauſes of 


(s) A demurrer confeſſes (1) Prac. Reg. 131. 
matter of fact only, and not (u) 3 P. Wms. 80. Prac. 


matter of law. Lord Raym. Reg., 132. 
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demurrer are merely upon matter in the bill (x), 
or upon the omiſſion () of matter which ought 
to be therein or attendant thereon ; and not 
upon any foreign matter alledged by the de- 
fendant. The principal ends of a demurrer 
are, to avoid a diſcovery which may be pre- 
Judicial to the defendant, to cover a defective 


title, or to prevent unneceſſary expence. If 


no one ot theſe ends is obtained, there is little 
uſe in a demurrer. For, in general, if a de- 
murrer would hold to a bill, the court, though 
the defendant anſwers, will not grant relief 
upon hearing the cauſe. There have been, 
however, caſes in which the court has given 
relief upon hearing, though a demurrer to the 
relief would probably have been allowed (a). 
But the caſes are rare. 

Bills have been already confidered under 
three general heads; I. original bills ; 2 bills 
not original; and 3. bills in the nature of ori- 
ginal bills. The ſeveral kinds of bills ranged 
under the ſecond and third heads being con- 
ſequences of bills treated of under the firſt 
head, the defence which may be made to origi- 
nal bills in its variety comprehends the ſeve- 


(x) Prac. Reg. 132. (z) 3 P. Wms. 150. 12. 
65% 3 P. Was. 395. Mod. 171. 
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ral defences which may be made to every other 
kind of bill, except ſuch as ariſe from the pe- 
culiar form and objects of each kind. In 
treating therefore of demurrers it will be con- 
venient firſt to conſider demurrers to original 
bills; under which head the nature of demurrers 
in general and the principal grounds of demur- 
rer to every kind of bill will be neceſſarily no- 
ticed : the diſtinct cauſes of demurrer peculiar 
to the ſeveral other kinds of bills will be then 
mentioned : and in the third place will be 
conſidered the frame of demurrers in general, 
and the manner in which their validity is de- 
termined. 

In treating of original bills they have been 
divided into bills praying relief, and bills 
not praying relief; and it has been mentioned 
that both require a diſcovery from the party 
againſt whom the bill is exhibited. Demurrers 
to original bills may therefore be conſidered 
under two heads; ſirſt demurrers to relief, 
which frequently include a demurrer to diſco- 
very; and ſecondly demurrers to diſcovery 
only, which ſometimes conſequentially effect 
the relief. Under theſe heads will neceſſarily 
be conſidered the cauſes of demurrer as well to 
bills which ſeek a diſcovery only as to fuch as 
likewiſe pray relief. 

From 
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From what has been obſerved in a preced- 
ing page it may be collected that the principal 
grounds of objection to the relief ſought by an 
original bill which can appear on the bull it- 
ſelf and may therefore be taken advantage of 
by demurrer, are theſe (a); I. that the ſub- 
ject of the ſuit is not within the juriſdiction of a 
court of equity; II. that ſome other court of 
equity has the proper juriſdiction; IIL that 
the plaintiff is not entitled to ſue by reaſon of 
ſome perſonal diſability; IV. that he has no 
intereſt in the ſubject or no title to-inſtitute a 
ſuit concerning it; V. that he bas no right to 
call on the defendant concerning the ſubject of 
the ſuit; VI. that the defendant has not that 
intereſt in the ſubject which can make him li. 
able to the claims of the plaintiff; VII. that 
for ſome reaſon founded on the ſubſtance of 
the caſe the plaintiff is not entitled to the re- 
lief he prays. To theſe may be added, VIII. 
the deficiency of the bill to anſwer the purpoſe 
of complete juſtice: and IX. the impropriety 
of confounding diſtinct ſubjects in the ſame 


(a) It has been ſaid that moſt uſual to apply to the 
a defendant may demur to a court that the bill may be 
Bill if it appears upon the diſmiſſed. Moſely 47. 356. 
face of it to be brought for Bunbury 17. Comyn. 715. 
a very ſmall ſum; but it is 


bill, 
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bill, or of unneceſlarily multiplying ſuits. 
When the diſcovery ſought by the bill can anly 
be aſſiſtant to the relief prayed, a ground of de- 
murrer to the relief will alſo extend to the 
diſcovery; but if the diſcovery may have a far- 
ther purpoſe, the plaintiff may be intitled to it 
though he has no title to relief. In contider- 
ing, therefore, theſe ſeveral grounds of de- 
murrer to relief, ſuch as may, and ſuch as can- 
not extend to diſcovery likewife, will be 
diſtinguiſhed. 
I. The general objects of the juriſdiction 
of a court of equity have been noticed in 2 
former page; and from thence it may be col- 
lected that the juriſdiction, when it aſſumes a 
power of deciſion, is to be exerciſed, 1. where 
the principles of law by which the ordinary 
_ courts are guided give a right, but the powers 
of thoſe courts are not ſufficient to afford a com. 
plete remedy, or their modes of proceeding are 
inadequate to the purpole ; 2. where the courts 
of ordinary juriſdiction are made inſtruments of 
injuſtice ; 3. where the principles of law by 
which the ordinary courts are guided give no 
right, but upon the principles of univerſal 
Juſtice the interference of the judicial power is 
neceſlary to prevent a wrong, and the poſitive 
law 


( 104 ) 


law is filent : and it may alſo be collected that 
courts of equity, without deciding upon the 
rights of the parties, adminiſter to the ends of 
juſtice by aſſuming a juriſdiction ; 4. to remove 
impediments to the fair deciſion of a queſtion 
in other courts ; 5. to provide for the ſafety of 
property in diſpute pending a litigation ; 6, 
to reſtrain the aſſertion of doubtful rights in a 
manner productive of irreparable damage ; 7. 
to prevent injury to a third perſon by the 
_ doubtful title of others; and 8. to put a 
bound to vexatious and oppreſſive litigation, 
and to prevent multiplicity of ſuits : and 
farther, that courts of equity, without pro- 
nouncing any judgment which may affect the 
rights of parties, extend their juriſdiction ; 9. 
to compel a diſcovery which may aſſiſt the 
deciſion of other courts ; and 10. to preſerve 
teſtimony when in danger of being loſt before 
the matter to which it relates can be made the 

ſubject of judicial inveſtigation. 
1. Caſes frequently occur in which the 
principles () by which the ordinary courts 
are 


(b) The exiſtence of of ordinary juriſdiction has 
courts of equity in Eng- ſuggeſted an idea that the 


land diſtin from the courts ordinary courts, and eſpe- 
' cially 


( 
are guided in their adminiſtration of juſtice give 
a right, but from accident or fraud or defect in 
their mode of proceeding, thoſe courts can af- 
ford no remedy, or cannot give the moſt com- 
plete remedy; and ſometimes the effect of a 
remedy attempted to be given by a court of 
ordinary juriſdiction is defeated by fraud or 
accident. In ſuch caſes courts of equity will 
interpoſe to give thoſe remedies which the or- 
dinary courts would give, if their powers were 
equal to the purpoſe, or their mode of adminiſt- 
ering juſtice could reach the evil ; and alſo to 
enforce remedies attempted to be given by thoſe - 
courts when their effect is ſo defeated. Thus 


cially the courts of common 
law, have not in their ad- 


time to time, the courts of 
common law have alſo been 


miniſtration of juſtice any 
recourſe to ſuch principles 
of deciſion as are merely 
rules of equity. But in fact 
thoſe principles have been 
as conſtantly applied by the 
ordinary courts as by the 
courts of equity; except 
where they have claſhed 
with eſtabliſhed rules of the 
common law, and where 
the forms obſerved in the 
proceedings of the ordinary 
courts have not admitted of 
the application. And from 


induced to admit as grounds 
of their decifion, rules eſta- 
bliſhed in the courts of equi- 
ty, which they had before 
rejected as claſhing with eſta- 
bliſhed rules of the common 
law; and for ſome purpoſes 
they have alſo noticed prin- 
ciples of deciſion eftabliſh- 
ed in the courts of equity, 
which the forms of proceed- 
ing in the courts of common 
law have not permitted them 
directly to enforce. 


where 
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where an inſtrument on which a title is found- 
ed, as a bond, 1s loſt; the courts of common 
law affording no remedy, a court of equity will 
interfere to ſupply the defect occaſioned by the 
accident, and will give the ſame remedy which 
a court of common law would have given if 
the accident had not happened (c). If an in- 
ſtrument has been deſtroyed, or is fraudulent- 
ly ſuppreſſed or with-held from the party 
claiming under it, courts of equity will give 
the ſame relief (d). Indeed they will generally 
lend their aid whenever by fraud or accident a 
perſon is prevented from effectually aſſerting in 
the courts of ordinary juriſdiction rights found- 
ed on principles acknowledged by thoſe courts. 
In ſome caſes where an act of parliament has 
expreſsly given a right, the courts of ordinary 
juriſdiction have been found incompetent to 
give a remedy, and the courts of equity have 
therefore interpoſed. Thus in the caſe of a 
perſon who had been diſcharged under an act 
for relief of inſolvent debtors, by which his 
future effects were made liable to the demand 
of his creditors, but his perſon was protected ; 
the court of chancery, exerciſing its extraor- 


(cc) 1 Ch. Ca. 77. i Eq. 287. 2 Ark. 61. 
Cz. Ab 24 1 Ack. () 1 Veſey, 387. 


dinary 
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dinary juriſdiction, enforced a judgment of a 
court of common law againſt his effects, which 
were ſo circumſtanced as not to be liable to 
execution at the common law (e). Where 
parties by contract have given a right, but 
have not provided a ſufficient remedy, the 
courts of equity have alſo interfered. Thus 

where a rent was ſettled upon a woman by 
way of jointure, but ſhe had no power of dif- 
treſs or other remedy at law, the payment, 
according to the intent of the conveyance, was 
decreed in equity . Relief has alſo been 
given where a remedy at law was originally 
provided, but by ſubſequent accident could 
not be enforced ; as where by confuſion of 
boundaries of lands remedy by diſtreſs for 
rent was defeated (g). 80 if the remedy at- 
forded by the ordinary courts 1s incomplete, 
a court of equity will lend its aid to give a 
complete remedy. Upon this ground a bill was 
admitted for recovery of an ancient filver altar 
claimed by the plaintiff as treaſure-trove with- 
in his manor; for though he might have re- 
covered at law the value in an action of trover, 
or the thing itſelf, if it could be found, in an 
action of detinue; yet as the defendant might 


(e) 3 Ark. 35 2. (g) 1 Vel. 172. 
(F) 1 Ch. Rep. 5. 


deface 
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deface it, and thereby depreciate the value; it 
was determined that the defect of the law in 
that particular ought to be ſupplied in equi- 
ty (5). And where an eſtate was held by a 
horn, and a bill was brought by the owner of 
the eſtate to have the horn delivered to him, a 
demurrer was over-ruled (i: Upon the ſame 
principle the juriſdiction of the court is ſup- 
ported in the very common caſe of a bill for de- 
livery of deeds or writings (H, ſuggeſting that 
they are in the cuſtody or power of the defend- 
ant ; though in early times it ſeems to have 
been conſidered that the juriſdiction did not 


extend to caſes where an action of detinue 


would lie (J). In the caſe of contracts or a- 
eements this principle is carried to the ex- 
nt. The principles by which the courts of 

common law direct their deciſions on the ſub- 

jet acknowledge the mutual right of the con- 
tracting parties to ſpecific performance of the 
agreements they have made, but the mode of 
proceeding in thoſe courts enables them only 
to attempt to compel performance by giving 
damages for non-performance. Here there- 


(hb) 3 P. Wms. 390. this caſe See 9 Edw. IV. 
() 1 Vern 273. 41. B. and Stat. 32 Hen. 
(%) The court of chan- VIII. c. 36. ſ. 9. 
cery has long exerciſed its (1) 9g Edw. IV. 41. B. 
extraordinary juriſdiction in | 
fore 
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fore the courts of equity interfere, to give that 
remedy which the ordinary courts would give, 
if their mode of adminiſtering juſtice would 
reach the evil, by decreeing, according to the 
principles of the common law as well as of 
natural juſtice, ſpecific performance of the 
agreement (m). This however extends only 
to contracts of which a ſpecific performance is 
eſſential to juſtice; for if damages for non- 
performance are all that juſtice requires, as in 
the caſe of a contract for ſtock in the public 
funds, a court of equity will not interfere. 
In other caſes where compelling a ſpecific 
act is the only complete remedy for an injury, 
and the ordinary courts can attempt to give 
this remedy only by giving damages, the courts 
of equity will interfere to give the ſpecific re- 
medy, eſpecially if the right has been eſta- 
bliſhed by the determination of the ordinary 
courts. In ſome caſes, as in matters of ac- 
count, partition of eſtates between tenants in 
common, and aſſignment of dower, a court of 
equity will entertain juriſdiction of a ſuit 


(n) The courts of equity mance: and on this head 
decree performance of agree- great complaints have been 
ments in many caſe where made, the juſtice of which it 
no action would lie at the is beyond the purpoſe of this 
common law for non-perfor- treatiſe to conſider, 


though 
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though remedy might perhaps be had in the 
courts of common law. The ground upon 
which the courts of equity firſt interfered in 
theſe caſes ſeems to have been the difliculty of 
procecding to the full extent of juſtice in the 
courts of common law (n). Thus though ac- 
counts may be taken before auditors in an ac- 
tion of account in the courts of common law, 
yet a court of equity by its modes of proceed- 
ing is enabled to inveſtigate more effectually 
long and intricate accounts in an adverſe way, 
and to compel payment of the balance which 
ever way it turns. In the caſe of partition of 
an eſtate, if the titles of the parties are in any 
degree complicated, it is extremely difficult to 
proceed in the courts of common law; and 
where the tenants in poſſeſſion are feized of 
particular eſtates only, the perſons intitled in 
remainder cannot be bound by the judgment 
in a writ of partition. In the caſe of dower 
the widow is often much embarraffed in pro- 
ceeding upon a writ of dower at the common 
law, to diſcover the titles of her deceaſed huſ- 
band to the eſtates out of which ſhe claims her 
dower, to aſcertain their comparative value, 


(n) Perhaps in ſome of was firſt aſſumed to prevent 
theſe caſes the juriſdiction multiplicity of ſuits. 


and 
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and obtain a fair aſſignment of a third. In 
all theſe caſes therefore the courts of equity, as 
they can proceed with more effect to a complete 
deciſion upon the rights of the parties, will 
lend their aid. But they conſider themſelves in 
ſo doing as ſo far proceeding merely on rights 
which may be aſſerted in a court of common 


law, that in the two caſes of partition, and aſ- 


ſignment of dower, as no coſts can be given in 
a court of common law upon a writ of partiti- 
on or a writ of dower, no coſts are given in a 
court of equity upon bills brought for the 
ſame purpoſes. The courts of equity having 
gone the length of aſſuming juriſdiction in a 
variety of complicated caſes of account, of 
partition, and of aſſignment of dower, ſeem by 
degrees to have been conſidered as having on 
theſe ſubjects a concurrent juriſdiction with 
the courts of common law in caſes where no 
difficulty would have attended the proceeding 
in thoſe courts. 

But except in theſe inſtances, and in ſome 
caſes noticed in a ſubſequent page, the courts 
of equity will not aſſume juriſdiction where the 
powers of the ordinary courts are ſufficient for 
the purpoſes of juſtice ; and therefore, in ge- 
neral, where a plaintiff can have as effectual and 
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complete remedy in a court of law as in a 
court of equity, and that remedy 1s clear and 
certain (o), a demurrer, which is in truth a 
demurrer to the juriſdiction of the court, will 
hold. And if an accident is made a ground 
to give juriſdiction to the court in a matter 
otherwiſe clearly cognizable in a court of com- 
mon law, as the loſs or want of an inſtrument 
on which the plaintiff's title is founded; the 
court will not permit a bare ſuggeſtion in a 


| bill to ſupport its juriſdiction, but requires a 


degree of proof of the truth of the circum- 
ſtance on which it is ſought to transfer the ju- 
riſdiction from a court of common law to a 
court of equity (p_), by an affidavit of the plain- 
tiff annexed to and filed with the bill. Thus if 
a bill is brought to obtain the benefit of an in- 
ſtrument upon which an action at law would 
lie, alledging that it is loſt, and that the 
plaintiff therefore cannot have remedy at law ; 


an affidavit of the loſs muſt be annexed to the 


bill, or a demurrer will hold (q). So in the 
caſe of a bill for difcovery of any inſtrument, 
ſuggeſting that it is in the cuſtody or power 
of the defendant, and praying any relief which 


(e) 3 Atkyns, 740. 3 (p) 2 P. Wms. 541. 
Brown. P. C. 525. ) 1 Veſey, 346. 


might 
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might be had at law if the inſtrument was 
in the hands of the plaintiff, an affidavits 
mult be annexed to the bill that the inſtru. 
ment is not in his cuſtody or power, and that 
he knows not where it is, unleſs it is in the 
hands of the detendant. But if the relief 
ſought extends merely to the delivery of the 
inſtrument, or is otherwiſe ſuch as can only 
be given in a court of equity, ſuch an affidavit 
is not neceflary (r). It is alſo unneceſſary 
in the caſe ot a bill for diſcovery of a can- 
celled inſtrument, and to have another deed 
executed (6); for if the plaintiff had the can- 
celled inſtrument in his hands he could make 
no uſe of it at law, and indeed the relief pray- 
ed is ſuch as a court of equity only can give. 
A ſuggeſtion that the evidence of the plaintiff's 
demand is not in his power, is eſſential to a bill 
under theſe circumſtances; and if it is defective 
in this point the defendant. may by demurrer 
allege that there is no ſuch charge in the bill 
(t). By demurring to a bill becauſe the plain- 
tiff may have remedy at law the defendant will 
not be debarred of relief in equity upon ano- 
ther bill, if the plaintiff in the firſt bill ſnould 
proceed at law and recover (u). 


(r) 2 P. Wms. 541. Nell. 4a 3 P. Wms. 395. 

Rep. 78. (u) 3 P. Wms. 397. 
(s) Moſely, 192. | 
I This 
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This objection to a bill is nat confined to 
Gaſes cognizable in courts of common law, If 
any other court of ordinary juriſdiction, as an 
eccleſiaſtical court, court of admiralty, or court 
of prize, is competent to decide upon the ſub- 
jet, a demurrer will equally hold: except that 
the courts of equity have in the caſe of tithes, 
and in the diſpoſition of the effects of perſons 
dying teſtate or inteſtate, aſſumed a concurrent 
_ juriſdiction with the eccleſiaſtical courts, as far 
as the juriſdiction of thoſe courts extends; and 
indeed the courts of equity in many of theſe 
caſes can give more complete remedy than can 
be afforded in the eccleſiaſtical courts, and in 
fome cafes the only effectual remedy. 

Courts of equity will alſo lend their aid to 
enforce the judgments of courts of ordinary 
juriſdiction; and therefore a bill may be 
brought to aſſiſt the execution of an elegit (x), 
or a fieri facias (y), when defeated by a prior 
kitle, either fraudulent or not extending to the 
whole intereſt of the debtor in the property 
upon which the judgment is propoſed to be 
executed. In ſome caſes, where courts of 
equity formerly lent their aid, the legiſlature 
has by expreſs ſtatute provided for the relief 


(*) Pr. in Ch. 105. (4g) 1 Vern. 399. 1 P. Wms. 445> 
of 


( 1s ) 

of creditors in the courts of common law; and 
conſequently rendered the exertion. of this 
juriſdiction in ſuch caſes unneceſſary. In any 
caſe to procure relief in equity the creditor 
mifft ſhew by his bill that he has proceeded at 
law to the extent neceſſary to give him a com- 
plete title. Thus in the caſes alluded to of an 
elegit and fieri tacias he muſt ſhew that he has 
ſued out the writs the execution of which is 
avoided, or the defendant may demur (a); but 
it is not neceflary for the plaintiff to procure 
returns to thoſe writs (50. The judgments of 
the eccleſiaſtical courts giving civil rights will 
receive the lame aid from a court of equity 
as thole of the courts of common law; and 
theretore where a perſon againſt whom there 
was a ſentence in an ecclctaltcal court at the 
ſuit of his wife for alimony, intended to 
avoid the execution of the ſentence by leaving 
the kingdom, the court of chancery enter- 
tained a bill for a writ of ne exeat regno, to 
reſtrain. him from leaving the kingdom until 
he had given ſecurity to pay the maintenance 
decreed. (c). 


(a) 1 Vernon, 398. 3 1797. in Chancery. But 
Atk. 200. ſee 1 P. Wms, 

(5) Manningham v. Ld. (e) 1 Ch. Co 1g. 3 
Bolingbroke, Elegit, Eaſter Ch. Ca. 145. 2 Ventr. 345. 


I 2 2. Some- 


1 

2. Sometimes a party, by fraud, or accident, 
or otherwiſe, has an advantage in proceeding 
in a court of ordinary juriſdiction which muſt 
neceſſarily make that court an inſtrument of 
injuſtice; and it is therefore againſt conſcience 
that he ſhould uſe the advantage. In ſuch 
caſes, to prevent a manifeſt wrong, courts of 
equity have interpoſed, by reſtraining the party 
whoſe conſcience is thus bound from uſing 
the advantage he has improperly gained ; and 
upon theſe principles bills to reſtrain proceed- 
ings in courts of ordinary juriſdiction are ſtill 
frequent, though the courts of common law 
have been enabled, by the aſſiſtance of the le- 
giflature, as well as by a more liberal exertion 
of their inherent powers, to render applications 
of this nature to a court of equity unneceſſary 
in many caſes where formerly no other reme- 
dy was provided. Thus if a deed is fraudu- 
lently obtained, without conſideration or for an 
inadequate conſideration; or if by fraud, ac- 
cident or miſtake a deed is framed contrary to 
the intention of the parties in their contract on 
the ſubject; the forms ef proceeding in the 
courts of common law will not admit of ſuch 
an inveſtigation of the matter in thoſe courts 
as will enable them to do juſtice. The 
| | parties 


( 


parties claiming under the deed have therefore 
an advantage in proceeding in a court of com- 
mon law which it is againſt conſcience that they 
ſhould uſe; and a court of equity will on this 
ground interfere, to reſtrain proceeding at law 
until the matter has been properly inveſtigat- 
ed: and if it finally appears that the deed has 
been improperly obtained, or that it is con- 
trary to the intention of the parties in their 
contract, will in the firſt caſe compel the de- 
livery and cancellation of the deed, and in the 
ſecond caſe will either red ify the deed accord» 
ing to the intention of the partics, or will re- 
ſtrain the uſe of it in the points in which it has 
been framed contrary to or has gone beyond 
their intention in their original contract. The 
inſtances of the exerciſe of the juriſdiction of 
courts of equity in theſe caſes, and eſpecially in 
the caſe of a deed fradulently obtained, are nu- 
merous (d). On the ground of miſtake the 
courts of equity have alſo frequently interfered 
in a variety of inſtances, and particularly in the 
caſes of defective ſecurities for money (e), and 
of marriage ſettlements founded on previous 


(d) 3 Lev. 36. 1 Vern, Freeman, 16. 1 Eq. Ca, 
443, 446. 2 Vern. 123, Ab. 320. 2 Vern. 564, 
206. 608. 1 P. Wms. 60. 279, 

(e) 2 Chan. Ca. 225. 2 334. 
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articles, where the ſettlement has been contrary 
to the evident intention of the parties in the 
articles. 

The courts of equity will interfere upon the 
fame grounds to rcheve againſt inſtruments 
which deſtroy as well as againſt inſtruments 
which create rights; and therefore will prevent 
a releaſe which has been fraudulently or impro- 
perly obtained from being made a defence in 
an action at law. And where a fine and non- 
claim were ſet up as a bar to an ejectment by 
an heir at law, who had filed a bill in equity, 
before the time had run on the fine, for diſco- 
very of title deeds, and for other purpoſes, 
with a view to try his title at law, the houſe of 
lords upon an appeal reſtrained the ſetting up 
the fine (). In many caſes of accident, as 
lapſe of time, the courts of equity will alſo re- 
lieve againſt the conſequences of the accident 
in a court of law. Upon this ground they pro- 
ceed in the common caſe of a mortgage, where 
the title of a mortgagee has become abſolute 
at law upon default of payment of the mortgage 
money at the time ſtipulated for payment. 

As the courts of equity will prevent the 
unfair uſe of an advantage in proceeding in 
a court of ordinary juriſdiction gained by 


72 Pincke v. Thornycroft, 1785. - 
fraud 
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fraud or accident, they will alſo, if the conſe. 
quences of the advantage have been actually 


obtained, reſtore the injured party to his rights. 


Upon this ground there are many inſtances 
of bills to prevent the effe of a judgment at 
law, and to obtain relief in equity where it 
was impoſſible by any means to have the mat- 
ter properly inveſtigated in a court of law; 
or where the matter might be ſo inveſtigated, 
to bring it again into a courſe of trial (g). 

Caſes of oppreſſion, where a man has taken 
advantage of the ſituation of another to obtain 
from him an unreaſonable contract, have been 
the ſubje&s of relief on the ſame ground (); 
and in ſome caſes the courts of equity have re- 
ſcinded improper contracts on the grounds of 
general policy, and to prevent a public incon- 
venience ; as in the caſe of ſecurities given for 
marriage brokage, or for the n of pub- 
lic offices, or employ ments. 


If a bill for any of theſe purpoſes does 


now ſhew a ſufficient ground for a court of 
equity to interfere, the defendant may demur 
for want of matter of equity in the plaintiff's 
caſe to ſupport the juriſdiction of the court. 


(g) » C. Cc. 49. 3 C. 1 Eq. Cs. Ab. 377, 378. 
Rep. 17. 2 Vern. 146, 2P Wms. 424. 
190, 232, 378, 419, 437. (2) Caſes in Eq. T. Tal- 
bot. 38. 
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And the courts of equity will thus reſtrain and 
relieve againſt the effect of proceedings in other 
courts in ſuch caſes only as concern mere civil 
rights: and therefore if a bill is brought for re- 
lief againſt a proceeding at law upon a criminal 
proſecution, as an indictment or information, or 
a mandatory writ, as a writ of prohibition, a man- 
damus or any writ which is mandatory and not 
remedial, the defendant may demur (i). 

3. The principles of law which guide the 
deciſions of the courts of ordinary juriſdiction, 
and eſpecially the courts of common law, were 
principally formed in times when the neceſ- 
ſities of men were few, and their ingenuity was 
little exerciſed to ſupply their wants. Hence 
it has happened that according to the prin- 
ciples of natural and univerſal juſtice, there are 
many rights for injuries to which the law, as 
adminiſtered by thoſe courts, have provided no 
remedy. This 1s particularly the caſe of mat- 
ters of truſt and confidence, of which the or- 
dinary courts taking, in a variety of caſes, no 
cognizance, and the poſitive law being ſilent 
on the ſubject, the courts of equity, confidering 
the conſcience of the party intruſted as bound 


(i) 2 Veſey, 398, 1 Eq. Ca. Ab. 131, 
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to perform the truſt, have interfered to com- 
pel the performance. And in many other caſes 
where the poſitive law has been ſilent, and 
there are rights in conſcience for injuries, to 
which the ordinary courts afford no remedy, 
the courts of equity have alſo interfered, en- 
forcing the principles of univerſal juſtice upon 
the ground of obligation on the conſcience 
of the party againſt whom they are enforced. 
To ſupport a bill in any of theſe caſes it is 
neceſlary for the plaintiff to ſhew that the ſub- 
ject of the ſuit is ſuch upon which a court of 
equity will aſſume juriſdiction ; and if he fails 
to do ſo the defendant may demur. 

4. Courts of equity in many caſes will act 
as ancillary to the adminiſtration of juſtice in 
other courts, by removing impediments to the 


fair deciſion of a queſtion. Thus if an eject- 


ment 1s brought to try a right to land in a 
court of common law, a court of equity will 
reſtrain the party in poſſeſſion from ſetting up 
any title which may prevent the fair trial of the 
right; as a term for years or other intereſt in a 


truſtee, leſſee or mortgagee. But this will 


not be done in every caſe; for as the court 
proceeds upon the principle that the party in 
poſſeſſion ought not in conſcience to uſe an ac- 
cidental advantage to protect his poſſeſſion 


againſt 
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againſt a real right in his adverſary, if there is 
any circumſtance which meets the reaſoning 
upon this principle the court will not inter- 
fere. Therefore if the poſſeſſor is a pur- 
chaſer for a valuable conſideration without 
notice of the title of the claimant, this is a 
title in conſcience equal to that of the claim- 
ant, and the court will not reſtrain the poſ- 
ſeſſor from uſing any advantage he may be 
able to gain to defend his poſſeſſion. It can 
hardly appear upon the face of a bill that the 
defendant is in ſuch a ſituation, and therefore 
the benefit of this defence muſt generally be 
taken by plea: but if the caſe ſhould be 6 
ſtated, the defendant might demur ; becauſe the 
caſe ſtated would appear to be ſuch in which 
a court of equity ought not to aſſume juriſ- 
diction. If the matter ſuggeſted in a bill as 
an impediment to the determination of a queſ- 
tion in a court of ordinary juriſdiction in fact 
is not ſo, the defendant may alſo demur ; for 
then there 1s no pretence for the interference 
of a court of equity. 

5. Pending a litigation the property in dil- 
pute is often in danger of being loſt or injur- 
ed, and in ſuch caſes a court of equity will 
interpoſe to preſerve it, if the powers of the 
court in which the litigation 1s depending are 

inſuſſicient 
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inſufficient for the purpoſe, Thus during a 
ſuit in an eccleſiaſtical court for adminiſtration 
of the effects of a perſon dead, a court of equi- 
ty will entertain a ſuit for the mere preſervati- 
on of the property of the deceaſed till the liti- 
gation is determined. And pending an eject- 
ment in a court of common law, a court of 
equity will reſtrain the tenant in poſſeſſion from 
committing waſte, by felling timber ploughing 
ancient meadow or otherwiſe. Againſt this 
inconvenience a remedy at common law was 
in many caſes provided during the pendency 
of a real action by the writ of eſtrepement (4); 
and when the proceeding by ejectment became 
the uſual mode of trying a title to land, as the 
writ of eſtrepement did not apply to the caſe, 
the courts of equity, proceeding on the ſame 
principles, ſupplied the defect. But if the 
court in which the ſuit is depending canitſelf 
provide for the ſafety of the property, or the 
common law affords a protection, a demurrer 
will hold. 

6. A court of equity will prevent the aſ- 
ſertion of a doubtful right in a manner pro- 
ductive of irreparable injury. Therefore where 
the tenants of a manor, claiming a right of 
eſtovers, cut down a great quantity of grow- 
ing timber of great value, their title being 


(4) F. N. B. 60. 
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doubtful the court entertained a bill at the 
ſuit of the lord of the manor to reſirain this 
aſſertion of it CI); and indeed the commiſſion 
of waſte of every kind, as the cutting of tim- 
ber, pulling down of houſes, ploughing of 
ancient paſture, working of mines, and the 
like, is a very frequent ground for the exer- 
ciſe of the juriſdiction of courts of equity 
by reſtraining the waſte till the rights of the 
parties are determined. But in all theſe caſes 
the title of the plaintiff muſt be clearly ſhewn 
by the bill, or the defendant may demur. 
The courts of equity ſeem to have proceeded 
upon a ſimilar principle in the very common 
caſes of perſons claiming copy-right of print- 
ed books, and of patentees of alledged inven- 
tions, in reſtraining the publication of the 
book at the ſuit of the owner of the copy, and 
the uſe of the ſuppoſed invention at the ſuit 
of the patentees. But in both theſe caſes the 
bill uſually ſeeks an account, in one of the 
books printed, and in the other of the profit 
ariſen from the uſe of the invention : and in 
all the caſes alluded to it is frequently, if not 
conſtantly, made the part of the prayer of the 
bill, that the right, if diſputed and capable of 
trial in a court of common law, may be there 


(1) Stonor v. Strange. Whiting, Hill. 1768. in 
Mich. 1767, and Stonor v, Chan, 
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tried and determined under the direction of 
the court of equity; the final object of the bill 
being a perpetual injunction to reſtrain the in- 
fringement of the right claimed by the plaintiff. 

7. It has been mentioned (m) that where 
two or more perſons claim the ſame thing 
by different titles, and another perſon 1s in 
danger of injury from ignorance of the real 
title to the ſubject in diſpute, courts of equity 
will aſſume a juriſdiction to protect him; and 
that the bill exbibited for this purpoſe is term- 
ed a bill of interpleader, the object of it being 
to compel the claimants to interplead, ſo that 
the court may adjudge to whom the property 
belongs and the plaintiff may be indemnified. 
The principles upon which the courts of equi- 
ty proceed in theſe caſes are ſimilar to thoſe by 
which the courts of law are guided in the caſe 
of bailment: the courts of law compelling inter. 
pleader between perſons claiming property, for 
the indemnity of a third perſon in whoſe hands 
the property is, in thoſe caſes only where by 
agreement of both claimants the property has 
been bailed to the third perſon ; and the courts 
of equity extending the remedy to all caſes to 
which in conſcience it ought to extend. If a 


(m) Page 7% 77 
Ms bill 
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bill of interpleader does not ſhew that each of 
the defendants whom it ſeeks to compel to in- 
terplead claims a right, both the defendants 
may demur ; one becauſe the bill ſhews no 
claim of right in him, the other becauſe the 
bill ſhewing no claim of right in the co-de- 
fendant ſhews no cauſe of interpleader (u). 
Or if the plaiutiff ſhews no right to compel 
the detendants to interplead, whatever rights 
they may claim, cach defendant may demur. 
A bill of this nature 1s allo liable to a peculiar 
cauſe of demurrer ; tor as the court will not 
permit ſuch a bill to be brought in colluſion 
with either claimant, the plaintiff, as has been 
already mentioned, is required to annex to his 
bill an affidavit that it is not exhibited in col- 
luſion with any. of the parties, to induce the 
court to entertain. juriſdiction of the ſuit ; and 
the want of that aflidavit is therefore a ground 
of demurrer (o). A bill of this nature general- 
ly prays an injunction to reſtrain the proceed- 
ings of the claimants in ſome other court ; and 
| as this may be uſed to delay the payment of 
money by the plaintiff, if any is due from him, 
he ought by his bill to offer to pay the money 
due into court. If he does not do ſo it is per- 
haps in ſtrictneſs a ground of demurrer. 


(n) 1 Veſey, 248. | (o) 1 Veley, 248. 
8. In 
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8. In many caſes the courts of ordinary 
Juriſdiction admit, at leaſt for a certain time, of 
repeated attempts to litigate the ſame queſtion. 
To put an end to the oppreſſion accaſioned by 
the abuſe of this privilege the courts of equity 
have aſſumed a juriſdiction. Thus actions of 
ejectment having become the uſual mode of 
trying titles at the common law, and judg- 
ments in thoſe actions not being in any degree 
concluſive, the courts of equity have interfere- 
ed; and, after repeated trials, and ſatisfactory 
determinations of queſtions, have granted per- 
petual injunctions to reſtrain farther litiga- 
tion (), and thus have in ſome degree put that 
reſtraint upon litigation which is the policy of 
the common law in the caſe of real actions (). 

Courts of equity will alſo prevent multipli. 
city of ſuits; and the caſes in which it is at- 
tempted, and the means uſed for that purpoſe 
are various. With this view where one gene- 
ral legal right is claimed againſt ſeveral diſtinct 
perſons a bill may be brought to eſtabliſh the. 
right (r). Thus a where right of fiſhery was 
claimed by a corporation throughout the courſe 
of a conſiderable river, and was oppoſed by the 


(p) 1 Brown P. C. 266. (2) Strange, 404. 
1 P. Wms. 671. 2 Brown, (r) 2 Arkyns, 484. 
P. C. 217, Bunb. 158. 
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lords of manors and owners of land adjoin- 
ing, a bill was entertained to eſtabliſh the 
right againſt the ſeveral opponents, and a de- 
murrer was over-ruled (s). As bills of this 
nature are allowed merely to prevent mul- 
tiplicity of ſuits, by determining the rights 
of the parties upon iflues directed by the court 
inſtead of putting the plaintiff to ſue a number 
of perſons ſeparately at law, where each ſuit 
would only determine the particular right in 
queſtion between the plaintiff and defendant 
in it, there is no pretence for ſuch a bill where 
a right is diſputed between two perſons only, 
until the right has been tried and decided 
upon at law (f). Indeed in moſt caſes it is 
held that the plaintiff ought to eſtabliſh his 
right by a determination of a court of law in 
his favour before he files his bill in equity (); 
and if he has not ſo done, and the right he 
claims has not the ſanction of long poſſeſſion, 
and he has any means of trying the matter at 
law, a demurrer will hold (x). If he has not 
been actually interrupted or diſpoſleſled, ſo that 
he has had no opportunity of trying his right, 
he may bring a bill to eſtabliſh it though he 


(s) 1 Atkyns, 282. (u) 1 Atkyns, 284. 
() 2 Atkyns, 484. (x) 2 Atkyns, 391. 


has 


( 
has not previouſly recovered in affirmance of it 
at law; and in ſuch a caſe a demurrer has been 
over-ruled (x). | . 

In caſes of this ſort it is not neceſſary to eſta- 
bliſh a right at law before filing a bill where the 
right appears on record, as under letters patent 
for a new invention, in which caſe a demurrer 
to a bill for an injunction to reſtrain an in- 
fringement of the patent right has been over- 
ruled (y). So in the caſes of bills brought by 
authors or their aſſignees to reſtrain the ſale of 
books, where the right which is the foundation 
of the bill is grounded on an act of parliament 
(z). And where a right appeared on record by 
a former decree of the court it was determined 
that it was not neceſſary to eſtabliſh it at law be- 
fore filing a bill (a). 

A court of equity will thus eſtabliſh and 
protect private rights, or rights of thoſe who 
may be comprehended under one common 
capacity, as the inhabitants of a pariſh or 
the tenants of a manor ; but will not decree 
a perpetual injunction for the enjoyment of, 
nor eſtabliſh the right of a party who claims 
in contradiction to a public right, as a right 


(x) 1 Atkyns, 284. Prec. in Chan. 23 July 1783. in 
Chan. 531. (2) 1 Veley, 476. 
() Horton and Maltby, (a) 1 Veſey, 476. 
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to a lighway or a common navigable river ; 
for that would be to injoin all the people of En- 
gland (6). 

9. To adminiſter to the ends of juſtice, with- 
out pronouncing any judgment which may af. 
fect any rights, the courts of equity in many 
caſes compel a diſcovery which may enable 
other courts to decide on the ſubject. The 
caſes in which this juriſdiction is exerciſed will 
be conſidered in treating of demurrers to dif- 
covery only. 

10. When the teſtimony of witneſs is in 
danger of being loſt before the matter to which 
it relates can be made the ſubjeQ of judicial 
inveſtigation, a court .of equity will lend its 
aid to preſerve and perpetuate the teſtimony 
and as the courts of common law cannot, with- 
out the conſent of all parties, examine witneſſes 
except viva voce upon the trial of an action, 
the courts of equity will ſupply this defect by 
taking and preſerving the teſtimony of wit- 
neſſes going abroad or reſident out of the king- 
dom, which may be afterwards uſed in a court 
of common law. As the object of this juriſ- 
diction is to aſſiſt other courts, and by preſerv- 
ing evidence to prevent future litigation, there 


(5) Lord Hardwicke, in Pierſe, 11th of May 1753. 
Lord Fauconberg and 
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are few caſes in which the court will decline to 
exerciſe it. A demurrer to a bill ſeeking the 
benefit of i t will therefore ſeldom lie (c); and 
in a caſe where the court was of opinion that 
the defendant might demur both to the diſ- 
covery ſought and the relief prayed by a bill, 
it was held that to ſo much of the bill as ſought 
to perpetuate the teſtimony of witneſſes the de- 
fendant could not demur (d). But if the caſe 
made by the bill appears to be ſuch on which 
the juriſdiction of the court does not ariſe, as 
if the matter to which the required teſtimony 
as alledged to relate can be immediately in- 
veſtigated in a court of law, a demurrer will 
hold. Still, however, where from circum- 
ſtances, as the age or infirmity of witneſſes or 
their intention of leaving the kingdom, it has 
been probable that the plaintiff would loſe the 
benefit of their teſtimony though he ſhould 
proceed with due diligence at law ; the court 
has ſuſtained a bill for their examination ; 
and to avoid a demurrer in this caſe it ſeems 
neceſſary to annex to the bill an affidavit 
of the circumſtance by means of which the 


(c) 1 Atkyns, 451, 571. Chan. 531. 1 Rol. Ab. 383. 
1 Peere Wms. 117. Prec. ia (4d) 1 Atkyns, 450. 
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teſtimony may probably be loſt (e). A bill 
for the examination of a ſingle witneſs has 
been permitted where his evidence was of the 
utmoſt importance, and he was the only wit- 
neſs to the point; apparently upon the ſingle 
ground that as he was the only witneſs there 
was danger of loſing all evidence of the matter 
before it could be given in a court of law: 
but in this caſe an affidavit of the witneſs was 
annexed to the bill J). The principle on 
which it is required in theſe caſes to annex to 
the bill an affidavit of the circumſtance which 
renders the examination of witnefles proper in 
a court of equity, though the matter is capable 
of being made immediately the ſubje& of a 
fuit at law, ſeems to be the fame as that on 
which the praQtice of annexing an affidavit of 
the lofs or want of an mſtrument, to a bill ſeek- 
ing to obtain in a court of equity the mere le- 
gal effect of the inſtrument, is founded; name- 
ly, that the bill tends to alter the ordinary 
courſe of the adminiſtration of juſtice, which 
ought not to be permitted upon the bare alle- 
gation of a plaintiff in his bill. 

II. It has been before noticed that the eſta- 
bliſhment of courts. of equity has obtained 


(e) 1 Peere Williams z P. Wms. 77. 1 Atk. 
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throughout the whole ſyſtem of our judicial 
polity, and that moſt of the inferior branches 
of that ſyſtem have their peculiar courts of 
equity, the courts of chancery aſſuming a ge- 
neral juriſdiction in caſes not within the bounds 
or beyond the powers of inferior juriſdictions. 
The principal of the inferior juriſdictions in 
England are thoſe of the counties palatine of 
Cheſter, Lancaſter and Durham, the courts of 
great ſeſſion in Wales, the courts of the two 
univerſities of Oxford and Cambridge, the 
courts of the city of London and of the Cinque- 
ports (g). Theſe are neceſſarily bounded by 
the locality either of the ſubject of the ſuit 
or of the reſidence of the parties litigant. 
Where thoſe circumſtances occur which 
give them juriſdiction, they have excluſive 
juriſdiction in matters of equity as well as 
matters of law; and they have their own pe- 
culiar courts of appeal, the court of chan- 
cery aſſuming no juriſdiction of that nature, 
though it will in ſome caſes remove a ſuit be- 
fore the deciſion into the chancery by writ of 
certiorari. When therefore it appears on the 
face of a bill that another court of cquity has 


(x) The court of ex- any perſon the privilege of 
chequer, as a court of equi- being ſued there. 
ty, does not ſeem to give to 
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the proper juriſdiction, either immediately or 
by way of appeal, the defendant may demur 
to the juriſdiction of the court of chancery. 
Thus to a bill of appeal and review of a de- 
cree in the court of the county palatine of 
Lancaſter the defendant demurred, becauſe on 
the face of the bill it was apparent that the 
court of chancery had no juriſdiction; and the 
demurrer was allowed (5). But demurrers of 
this kind are very rare; for the want of juriſ- 
diction can hardly appear upon the face of the 
bill, at leaſt ſo concluſively as is neceſſary (i) 
to deprive the chancery, a court of general 
juriſdiction, of cognizance of the ſuit; and a 
demurrer for want of juriſdiction founded on 
locality of the ſubject of the ſuit, which alone 
can exclude the juriſdiction of the chancery in 
a matter cognizable in a court of equity, has 
even been treated as informal and improper (&). 
This, however, can only be conſidered as re- 
ferring to caſes where circumſtances may give the 
chancery juriſdiction, and not to caſes where 
no circumſtance can have that effect. Thus the 
counties palatine having their peculiar and ex- 
cluſive courts of equity under certain circum- 
ſtances, which will be more fully conſidered 


(5) 1 Vern. 184. (I) 1 Arkyns, 544. 
(i) 1 Veſey, 203, 204. 


in 


( 135 ) 
in another place (/), the court of chancery 
will not interfere when all thoſe circumſtances 
attend the caſe, and they are ſhewn to the 
court ; though if thoſe circumſtances are not 
ſhewn, or if they are not ſhewn in proper time, 
and the defendant, inſtead of reſting upon them 
and declining the juriſdiction, enters into the 
defence at large, the court, having general 
juriſdiction, will exerciſe it. But where no cir- 
cumſtance can give the chancery juriſdiction, as 
in the caſe alluded to of bill of appeal and 
review of a decree in a county palatine, it will 
not entertain the ſuit even though the defend- 
ant does not object to its deciding on the ſub- 
ject. | 

III. If a plaintiff is not intitled to fue by 
reaſon of any perſonal diſability, which is ap- 
parent in his bill, the defendant may demur. 
Therefore if an infant or a married woman, 
an idiot or a lunatic, exhibiting a bill, ap- 
pear upon the face of it to be thus incap- 
able of inſtituting a ſuit alone, and no next 
friend or committee is named in the bill, the 
defendant may demur; but if the incapacity 
does not appear upon the face of the bill the 
defendant muſt take advantage of it by plea. 
This objection extends to the whole bill, and 


1) See pleas to the juriſdiction of the court of Chancery, 
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advantage may be taken of it as well in the 
caſe of a bill for diſcovery merely as in the 
caſe of a bill for relief. For the defendant in 
a bill for a diſcovery merely, being always in- 
titled to coſts after a full anſwer as a matter of 
courſe, would be materially injured by being 
compelled to anſwer a bill exhibited by per- 
| ſons whoſe property is not in their own diſpo- 
ſal, and who are therefore incapable of paying 
the coſts, 

IV. Intereſt in the ſubje& of the ſuit or 
a right in the thing demanded, and pro- 
per title to inſtitute a ſuit concerning it, are 
eſſentially neceſſary to ſuſtain a bill; and if 
they are not fully ſhewn by the bill itſelf the 
defendant may demur. Therefore where a 
proteſtant next of kin claimed a rent-charge 
ſettled on a papiſt on her marriage, a demurrer 
was allowed (n); for the plaintif had evident- 
ly no right to the thing which he demanded 
by his bill, the papiſt being incapable of tak- 
ing by purchaſe, and the grant of the rent- 
charge being therefore utterly void. And 
where a plaintiff claimed under a will, and it 
was apparent upon the conſtruction of the will 
that he had no title, a demurrer was allowed (u) 


(m) 2 Atkyns, 210. (n) 2 Veſ. 247. See alſo 
Prec. in Chan. 589. 


But 


„ 
But in this caſe it was ſaid that, if upon argu- 
ing the demurrer the court had not been ſatiſ- 
fied, and had been therefore deſirous that the 
matter ſhould be more fully debated at a de- 


liberate hearing (o), the demurrer would have 


been over-ruled without prejudice to the de- 
fendant's inſiſting on the ſame matter by way 
of anſwer (y); which indeed it ſhould ſeem 
may in all caſes be done without the ſpecial 
declaration of the court that the over-ruling 
of the demurrer ſhall be without prejudice. 
Though the plaintiff in a bill may have an in- 
tereſt in the ſubject, yet if he has not a proper 
title to inſtitute a ſuit concerning it, a demur- 
rer will hold. Therefore where perſons who 
had obtained letters of adminiſtration of the 
eſtate of an inteſtate in a foreign court, on that 
ground filed a bill ſeeking an account of the 
eſtate, a demurrer was allowed (9), becauſe 
the plaintiffs did not ſhew by their bill a com- 
plete title to inſtitute a ſuit concerning the 
ſubject ; for though they might have a right 
to adminiſtration in the proper eccleſiaſtical 


(o) Perhaps this declara- at the hearing of a cauſe in 


ration fell from the court the ordinary courſe; and the 


rather incautiouſly; as a dry difference in expence to the 


queſtion upon the conſtruc- parties may be conſider- 


tion of a will may be as de- able. 
| liberately determined upon (p) 2 Veſey, 247. 
argument of a demurrer, as (g) 3 P. Wms. 371. 


court 
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6138) 
court in England, and might therefore really 
have an reſt in the thing demanded by 
their bill, yet, not ſhewing that they had ob- 
tained ſuch adminiſtration, they did not ſhew 
2 complete title to inſtitute their ſuit. And 


were an executor does not appear by his bill 


to have proved the will of his teſtator (), or 
appears to have proved it in an improper (7) 
or inſufficient (s) court, as he does not ſhew a 
complete title to ſue as executor, a demurrer 
will hold. Want of intereſt in the ſubject of 
a ſuit, or of a title to inſtitute it, are objections 
to a bill ſeeking any kind of relief, or filed for 
the purpoſe of diſcovery merely. Thus though 
there are few caſes in which a man is not in- 
titled to perpetuate the teſtimony of witneſles, 
yet if upon the face of the bill the plaintiff ap- 
pears to have no certain right to or intereſt in 
the matter to which he craves leave to ex- 


amine, in preſent or in future (), a demurrer 


will hold. Therefore where a perſon claim- 
ing as deviſee in the will of a perſon living, but 
a lunatic, brought a bill to perpetuate the teſti. 
mony of witneſſes to the will againſt the pre- 
ſumptive heir at law (u); and where perſons, 


who 
(r) 1 P. Wms. 172. in Chancery, Mich. 1777. 
() 3 P. Wms. 371. (x) 1 Vern. 105. 1 Eq. 
() 1 P. Wms. 766. Ca. Ab. 234. Smith v. 


(u) Smith v. Att. Gen. Watſon, in Chan. 20 June, 
| | 1760. 


( 139 ) 
who would have been entitled to the perſonal 
eſtate of a lunatic if he had been then dead in- 
teſtate as his next of kin, ſuppoſing him legi- 
timate, brought a bill, in the life-time of the 
lunatic, to perpetuate the teſtimony of wit- 
neſſes to his legitimacy, againſt the attorney- 
general as ſupporting the rights of the 
crown (y); demurrers were allowed. For the 
parties in theſe caſes had no intereſt which 
could be the ſubject of a ſuit, they ſuſtained 
no character under which they could after- 
wards uſe the depoſitions (z) and therefore the 
depoſitions, if taken, would have been wholly 
nugatory, So in every caſe where the plain- 
tiff in a bill ſhews only the probability of a 
future title upon an event which may never 
happen, he has no right to inſtitute any ſuit 
concerning it, and a demurrer will hold to any 
kind of bill on that ground, which will extend 
to any diſcoyery as well as to relief (a). If the 
claim of the plaintiff is of a matter in itſelf un- 
lawful; as of money promiſed to a counſellor 
at law for advce and pains in carrying on a 
ſuit (b); or of money bequeathed by a will 


1760. 2 Prax. Alm. Cur. (a) Vern. 105. 1 Eq. Ca. 
Canc. 500. where there is Ab. 234. Smith v. Att. Gen. 


the form of a demurrer. Mich. 1777. 
Smith v. Att. Gen. in (5) Rep. Temp. Finch. 
Chan. Mich. 1777. . © | 


(z) See 2 Prax. Alm. Cur. 
Chanc. 501. 
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to purchaſe a dukedom (5); the defendant may 
demur to the bill: for the plaintift not having 
a lawtul claim has no title to ſue in a court of 
juſtice. This is a ground of demurrer to a 
bill for a diſcovery merely as well as to a bill 
for relief. But if a plaintiff ſhews a complete 
title, though a litigated one or one that may be 
litigated ; as that of an adminiſtrator where a 
ſuit is depending to revoke the adminiſtra— 
tion (c); or of an adminiſtrator where there 
may be another perſonal repreſentative (d); a 
demurrer will not hold, at leaſt to diſcovery. 
For in the firſt caſe till the litigation is deter- 
mined the plaintifl's title is good; and in the 
ſecond caſe the court will not conſider the ec- 
cleſiaſtical court as having done wrong. And 
where a doubtful title only is ſhewn, it is ne- 
ceſſarily ſufficient to ſupport a bill ſeeking the 
aſſiſtance of the court to preſerve property in 
diſpute pending a litigation. Therefore where 
a ſuit was pending in an eccleſiaſtical court 
touching the repreſentation to a perſon deceaſ- 
ed, a demurrer of one of the parties to that 
ſuit, who had poſſeſſed the perſonal eſtate of 
the deceaſed, to a bill for an account filed by 
the other party was over-ruled (e). For as 
the eccleſiaſtical court had no means of ſecuring 


(c) 1 Vern. 5. {f) 1 Atk. 286. And ſee 
(d) 1 Vern. 106. 2 Brown, P. C. 476. 


(e) 3P. Wms. 370. 
the 


2 | 
the effects whilſt the ſuit there was depending, 
the court of chancery thought proper to aflume 
a juriſdiction for that purpoſe ; and the doubt 
in the title of the parties was the very ground 
of the application to the court. 


V. A plaintiff may have an intereſt in the 


ſubject of his ſuit, and a right to inſtitute a ſuit 
concerning it, and yet may have no right to 
call on the defendant to anſwer his demand. 
This may be for want of privity between the 
plaintiff and defendant. Thus though an un- 
ſatisſied legatee has an intereſt in the eſtate of 
his teſtator, and a right to have it applied to 
anſwer his demands in a due courſe of admi- 
niſtration ; yet he has no right to inſtitute a 


ſuit againſt the debtors to his teſtator's eſtate 


for the purpoſe of compelling them to pay 
their debts in ſatisfaction of his legacy. For 
there 1s no privity between the legatee and the 
debtors, who are anſwerable only to the per- 
ſonal repreſentative of the teſtator ; unleſs by 
colluſion between the repreſentative and the 
debtors, or other collateral circumſtance, a diſ- 
tint ground is given for a bill by the legatee 
againſt the debtors. But where an agent has 
been employed, his principal has in many 
caſes a right to a diſcovery of his tranſactions, 
and to demand the property with which he has 

been 
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been intruſted, or the value of it, againſt thoſe 
with whom the agent has had dealings; and 
therefore where a merchant who had employ- 
ed a factor to ſell his goods filed a bill againſt 
the perſons to whom the goods had been ſold, 
for an account, and to be paid the money for 
which the goods had been ſold, and which had 
not been paid to the factor, a demurrer was 
over-ruled (g). 209 | 

VI. The plaintift muſt by his bill ſhew ſome 
claim of intereſt in the defendant in the ſubject 
of the ſuit which can make him liable to the 
plaintift's demands or the defendant may de- 
mur (5). Therefore if a bill is filed to have 
the benefit of, or to impeach an award, and the 
arbitrators are made parties, they may demur 
to the whole bill, as well to diſcovery as re- 
lief (i); for the plaintiff can have no decree 
againſt them, nor can he read their anſwer a- 
gainſt the other defendants. Indeed where an 
award has been impeached on the ground of 
groſs miſconduct in the arbitrators, and they 
have been made parties to the ſuit, the court 
has gone ſo far as to order them to pay coſts (k); 
and probably, therefore, in ſuch a caſe a demur- 
rer to the bill would not have been allowed. A 


(s) 2 Atkyns, 394- (4) 2 Atkyns, 395. 504- 
(%) 2 Eq. Ca. Ab. 78. 2 Veſey, 315, 317. 
(i) 2 Vern. 380. 


bankrupt 


( | 
bankrupt made party to a bill againſt his aſſig- 
nees touching his eſtate may demur to the re- 
lief, all his intereſt being transferred to his aſ- 
ſignees ; but it ſeems to have been generally 
underſtood that if any diſcovery is ſought of 
his acts before he became a bankrupt he muſt 
anſwer to that part of the bill for the ſake of 
diſcovery, and to aſſiſt the plaintiff in obtaining 
proof, though his anſwer cannot be read againſt 
his aflignees; and otherwiſe the bankruptcy 
might entirely defeat juſtice. Upon the ſame 
principle it ſeems alſo to have been conſidered, 
that where a perſon having had an intereſt in 
the ſubject of a bill has aſſigned that intereſt, he 
may not be compelled to anſwer with reſpect 
to his own acts before the aſſignment. 

To prevent a demurrer a bill muſt in many 
caſes not only ſhew that the defendant has an 
intereſt in the ſubject, but that he is liable to 
the plaintifſ's demands. As where a bill was 
brought upon a ground of equity by the obligee 
in a bond againſt the heir of the obligor, alledg- 
ing that the heir having aſſets by deſcent ought 
to ſatisfy the bond; becauſe the bill did not 
expreſsly alledge that the heir was bound in 
the bond, although it did alledge that the heir 
ought to pay the debt, a demurrer was allow- 
ed (/). So where a bill was brought by a 
leſſor againſt an aſſignee touching a breach of 


(I) 1 Vern. 180, 
covenant 


( 144 ) 


covenant in a leaſe, and the covenant, as ſtated 
in the bill, appeared to be collateral, and not 
running with the land did not therefore bind 
aſſigns, and was not ſtated by the bill exprefsly 
to bind aſſigns ; the aſſignee demurred, and the 
demurrer was allowed (m). 

VII. If tor any reaſon founded on the ſub- 
ſtance of the caſe as ſtated in the bill the plain- 
tiff is not intitled to the relief he prays the 
defendant may demur. Many of the grounds 
of demurrer already mentioned are perhaps re- 
ferable to this head; and in every inſtance, if 
the caſe ſtated is ſuch, that admitting the whole 
bill to be true the court ought not to give the 
plaintiff the relief or aſſiſtance he requires in 
the whole or in part, the defect thus appearing 
on the face of the bill is ſufficient ground of 
demurrer. | 

VIII. It is the conftant aim of a court of 
equity to do complete juſtice by deciding upon 
and ſettling the rights of all perſons intereſted 
in the ſubject of the ſuit, to make the perform- 
ance of the order of the court perfectly ſafe to 
thoſe who are compelled to obey it, and to per- 
vent future litigation. For this purpoſe all 
perſons materially intereſted in the ſubject 
ought to be parties to the ſuit, plaintiffs or de- 
fendants, however numerous they may be, 


(*) 1 Veſey, 56. 


ſo 


1 

ſo that a complete decree may be made be- 
tween thoſe parties. In ſome caſes (6), as in 
the inſtance of creditors, ſeeking an account of 
the eſtate of their deceaſed debtor for payment 
of their demands, a few ſuing on behalf of the 
reſt may ſubſtantiate the ſuit (c), and the 
other creditors may come in under the decree, 
But if a huſband ſues alone for a legacy given 
to his wife (d); if one joint-tenant ſues without 
the other (e); if a bill be brought againſt the 
heir only, where the perſonal eſtate is firſt liable 
to anſwer the plaintiff's demand (J); and in 
many other caſes (g), the want of proper par- 
ties is a good cauſe of demurrer. In ſome caſes, 
however, where all the perſons intereſted are not 
made parties, yet if there is ſuch a privity be- 
tween the plaintiffs and defendants, that a com- 
plete decree may be made, the want of parties 
ſhall not be a cauſe of demurrer. Thus a bill may 
be brought by a lord of a manor againſt ſome 
of the tenants, or by ſome of the tenants againſt 
the, lord upon a queſtion of common; or by a 
parſon for tithes againſt ſome of the pariſhio- 
ners; or by ſome of the pariſhioners againſt 


(5) Prec. in Ch. 592. (f) 3 P. Wms. 331. 2 At- 
Gilb. 230. kyns 51. 
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(e) 2 Veſey, 312, 313. (g) Rep. Temp. Finch. 4. | 
(4) 1 Ch. Ca. 41. Nelſ. 113, 202. 3 P. Wms. 311. q 
Rep. 78. note (1.) I Atkyns 290. = 
(e) Rep, Temp. Finch. Nelf. Rep. 93. 1 Eq. Ca. 1 
80 Ab. 72. 2 Eq. Ca. Ab. 165. q 
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the parſon, to eſtabliſh a general modus (5). 
And if a ſufficient reaſon for not bringing a ne- 
ceſſary party before the court is ſuggeſted by 
the bill; as if the party is reſident out of the 
juriſdiction of the court, and that fact is charg- 
ed (i); or if a perſonal repreſentative is a neceſ- 
ſary party, and the repreſentative is charged to 
be in litigation in the eccleſiaſtical court (4); a 
demurrer will not hold. So, too, if the bill 
ſeeks a diſcovery of the parties intereſted in the 
matter in queſtion, a demurrer for want of the 
neceſſary parties will not hold (H. 

A demurrer for want of parties muſt ſhew 
who are the proper parties: not indeed by 
name, for that might be impoſlible ; but in 
ſuch manner as to point out to the plaintiff 
the objection to his bill, and enable him to 
amend by adding the proper parties. In caſe of 
a demurrer for want of parties, the court has 
permitted the plaintiff to amend, when the 
demurrer has been held good upon argu- 
ment (m). 

IX. . The court will not permit a plaintiff to 
demand, by one bill, ſeveral matters of diſ- 
ferent natures againſt ſeveral defendants ; for 


(4) 1 Atkyns, 283. Contr. (4) 2 Atkyns, 51. 
2 Eq. Ca. Ab. 170. (% 1 Vern. 95. 
(i) Prec. in Ch. 83. 2 (n) 2 Ch. Ca. 197. 


Atkyns, 510. ; 
this 


( 
this would tend to load each defendant with an 
unneceſſary burthen of coſts, by ſwelling the 
pleadings with the ſtate of the ſeveral claims 
of the other defendants, with which he has no 
connection. A defendant may therefore de- 
mur, becauſe the plaintiff demands ſeveral mat- 
ters of different natures of ſeveral detendants 
by the ſame bill (2). But as the defendants 
may combine together to defraud the plaintiff 
of his rights, and ſuch a combination 1s uſually 
charged by a bill, it has been held that the de- 
fendant muſt ſo far anſwer the bill as to deny 
combination (o). In this however, the defend- 
ant muſt be cautious; for if the anſwer goes 
farther than merely to deny combination, it 
will over rule the demurrer (p). A demurrer 
of this kind will hold only where the plaintiff 
claims ſeveral matters of different natures ; 
but when one general right is claimed by the 
bill, though the defendants have ſeparate and 
diſtinct rights, a demurrer will not hold. As 
where a perſon claiming a general right to the 
ſole fiſhery of a river, filed a bill againſt ſeve- 
ral, perſons claiming ſeveral rights in the fiſhery 
as lords of manors, occupiers of lands, or other 
| wiſe (). For in this caſe the plaintiff did not 


(n) 1 Vern. 416, 463. (þ) 1 Vern. 463. 
Hardr. 337. (9) 1 Atkyns, 282. 
(o) 1 Vern. 416. 


L 2 | claim 
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claim ſeveral ſeparate and diſtin rights, in op- 
poſition to ſeveral ſeparate and diſtin& rights 
claimed by the defendants ; but he claimed one 
-general and entire right, though ſet in oppoſi- 
tion to a variety of diſtinct rights claimed by the 
ſeveral defendants. 

As the court will not permit the plaintiff to 
demand by one bill ſeveral matters of differ- 
ent natures againſt ſeveral defendants, ſo it 
will not permit a bill to be brought for part 
of a matter only; but to prevent the ſplit- 
ting of cauſes, and conſequent multiplicity 
of ſuits, will allow a demurrer , upon this 
ground (7). | 

A diſcovery being compelled upon a bill 
praying relief for the purpoſe of enabling the 
plaintiff to obtain that relief, the diſcovery 
is in general incidental to the relief, and a 
demurrer to the relief conſequently extends ro 
the diſcovery likewiſe. But as the court en- 
tertains a juriſdiction in certain caſes for the 
mere purpoſe of compelling a diſcovery, with- 
out adminiſtering any relief, it may happen that 
though a plaintiff prays by his bill relief to 
which he is not intitled, he may yet ſhew a title - 
to a diſcovery; and therefore though a demur- 
rer may hold to the relief, the defendant may, 
notwithſtanding be compellable to anſwer to 


(r) 1 Vern. 29. 
the 
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the diſcovery, the bill being then conſidered as 
in effect a bill for a diſcovery merely, Still, 
however, there may be objections to compel- 
ling a diſcovery independent of any objection to 
relief; and though a plaintiff may be intitled 
to the relief he prays, there may yet be rea- 
ſons to induce a court of equity to forbear com- 
pelling a diſcovery. It remains therefore to 
conſider the objections to a bill which are 
cauſes of demurrer to diſcovery only. Theſe 
are, I. that the caſe made by the bill is not 
ſuch in which a court of equity aſſumes a 
juriſdiction to compel a diſcovery: II. that 
the plaintiff has no intereſt in the ſubject, or 
no intereſt which intitles him to call on the 
defendant for a diſcovery : III. that the de- 
fendant has no intereſt in the ſubject to intitle 
the plaintiff to inſtitute a ſuit againſt him even 
for the purpoſe of diſcovery : IV. although both 
plaintiff and defendant may have an intereſt 
in the ſubject, yet that there is not that privi- 
ty of title between them which gives the plain- 
tiff a right to the diſcovery required by his 
bill: V. that the diſcovery if obtained cannot 
be material; and VI. that the fituation of the 
defendant renders it improper for a court of 
equity to compel a diſcovery. 
I. Where a bill prays relief, the diſcovery 


if material to the relief being incidental to it, a 
plaintift 


3 
plaintiff ſhewing a title fo relief alſo ſhews a 
caſe in which a court of equity will compel 
diſcovery, unleſs ſome circumſtance in the fitu- 
ation of the deferdant renders it improper. 
But where the bill is a bill of diſcovery mere- 
ly, or becomes ſo in effect, it is neceſſary for 
the plaintiif to ſhew by his bill a caſe in which 
a court of equity will aſſume a juriſdiction for 
the mere purpoſe of compelling a diſcovery. 
This juriſdiction is exerciſed to aſſiſt the ad- 
miniſtration of juſtice in the proſecution or de- 
fence of ſome other ſuit, either in the court it— 
ſelf or in ſome other court (. Where the ob- 
ject of a bill is to obtain a diſcovery to aid the 
proſecution or defence of a ſuit in the court it- 
ſelf, as the court has already juriſdiction of the 
ſubject, to ſtate the ſuit depending is ſufficient 
to give the court juriſdiction upon the bill of 
| diſcovery. But if a dill is brought to aid by a 
diſcovery the proſecution or defence of any pro- 
ceeding not merely civil in any other court, as 
an indictment or information, a court of equity 
will not exerciſe its juriſdiction to compel a diſ- 
covery, and the defendant may demur (7). And 
in the caſe of ſuits merely civil in a court of 


(s) A diſcovery has been Del Ris and Vallego, in 
compelled to aid the juriſ- Chan. 1ith July 1769. 
dition of a foreign court. (t) 2 Veley, 398. 

Crowe and others againſt 


ordi- 


( 151 ) 

ordinary juriſdiction, if that court can itſelf 
compel the diſcovery required a court of equity 
will not interfere (7). Therefore where a bill 
was filed for a diſcovery of the value of the 
real and perſonal eſtates of the inhabitants of a 
pariſh in which a church-rate had been aſſeſſed, 
and of the application of the money collected, 
a demurrer was allowed, becauſe the ecclefiaſti- 
cal court, to which the ordinary juriſdiftion 
belonged, was capable of compelling the diſco- 
very. (u). 

II. A bill muſt ſhew an intereſt in the plain- 
tiff in the ſubject to which the required diſ- 
covery relates (x), and ſuch an intereſt as in- 
titles him to call on the defendant for the diſ- 
covery. Therefore where a plaintiff filed a 
bill for a diſcovery merely, to ſupport an ac- 
tion which he alledged by his bill he intended 
to commence in a court of common law, al- 
though by this allegation he brought his caſe 
within the juriſdiction of a court of equity to 
compel a diſcovery, yet the court being of opi- 
nion that the caſe ſtated by the bill was not 
ſuch as would ſupport an action, a demurrer 
was allowed (); for unleſs the plaintift had a 
title to recover in an action at law, ſuppoſing 


() 1 Atk. 288. 1 Veſey, (x) Rep. Temp. Finch. 

205, 2 Veley, 451. 36, 44. 
(u) 1 Atkyns, 288. (y) Debbieg and Lord 
Howe in I Chan. Hil, 1782. 
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his caſe to be true, he had no title to the aſ- 
ſiſtance of a court of equity to obtain from the 
confeſſion. of the defendant evidence of the 
truth of the caſe. And upon a bill filed by a 
creditor, alledging that he had obtained judg- 
ment againſt his debtor, and that the defend- 
ant to deprive him of the benefit of his judg- 
ment had got into his hands goods of the 
debtor under pretence of a debt due to himſelf, 
and praying the diſcovery of the goods; the 
defendant demurred becauſe the plaintiff had 
not alledged that he had ſued out execution, 
and becauſe until he had ſo done the goods 
were not bound by the judgment, and conſe- 
quently the plaintiff had no title to the difco- 
very; and the demurrer was allowed (z). 

III. Unleſs a defendant has ſome intereſt in 
the ſubject he may be examined as a witneſs, 
and therefore cannot in general be compelled 
to anſwer a bill for a diſcovery (a); for ſuch a 
bill can only be to gain evidence, and the 
anſwer of the defendant cannot be read againſt 
any other perſon, not even againſt another de- 
fendant to the ſame bill (5, But if the bill 
ſtates that the defendant has or claims an in- 
tereſt, a demurrer, which admits the bill to be 
true, of courſe will not hold (c), though the 
(z) 1 Vern. 399. ) 2 Vern. 380. 3 P. 

(a) 2 Vern. 380. 2 At- Wms. 311. Vote H. 


kyns, 364. 1 Veſey, 426. (c) 1 Veley, 426. , 
| e- 
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defendant has no intereſt; and he can then on- 
ly avoid anſwering the bill by plea. There 
ſeems to be an exception to the rule in the 
caſe of a corporation; for as a corporation can 
anſwer no otherwiſe than under their common 
ſeal, and therefore, though they anſwer falſely, 
there is no remedy againſt them for perjury, it 
has becn uſual where a diſcovery of entries in 
the books of the corporation or of any act 
done by the corporation has been neceflary, to 
make their ſecretary or book-keeper or other 
officer a party; and a demurrer becauſe the 
bill ſhewed no claim of intereſt in the de- 
fendant has been in ſuch caſe over-ruled (d) 
So where bills have been filed to impeach deeds 
on the ground of fraud, attornies who have pre- 
pared the deeds, and other perſons concerned 
in obtaining them, have been frequently made 
defendants as parties to the fraud complained 
of, for the purpoſe of obtaining a full diſ- 
covery ; and no caſe appears in the books of a 
demurrer by ſuch a party becauſe he had no 
claim of intereſt in the matter in queſtion by 
the bill. Indeed an attorney under ſuch cir- 
cumſtances being brought as a party to the ſuit 
to a hearing, has been ordered to pay coſts (e) 
apparently on the ſame ground as coſts were a- 


(d) 3 Peere Williams, 312. (e) 2 Atkyns, 234- 
warded 
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warded againſt arbitrators in the caſes of their 


miſconduct before noticed. 

IV. Although both plaintiff and defendant 
may have an intereſt in the ſubject to which 
the diſcovery required is ſuppoſed to relate, yet 
there may not be that title of privity between 
them which can give the plaintift a right to 
the diſcovery. Thus where a bill was filed by 
a perſon claiming to be lord of a manor a- 
gainſt another perſon alſo claiming to be lord 
of the ſame manor, and praying, amongſt 
other things, a Giſcovery in what manner the 
defendant derived title to the manor; the de- 


fendant demurred becauſe the plaintiſf had 


ſhewn no right to the diſcovery, and the de- 
murrer was allowed (J). | 

V. As the object of the court in com- 
pelling a diſcovery is either to enable itſelf or 
ſome other court to decide on matters in diſ- 
pute between the parties, the diſcovery ſought 
muſt be material, either to the relief prayed by 
the bill, or to ſome other ſuit actually inſtituted 
or capable of being inſtituted. If therefore the 
plaintiff does not ſhew by his bill ſuch a caſe 
as renders the diſcovery which he ſeeks mate- 
rial to the relief, if he prays relief; or does 
not ſhew a title to ſue the defendant in ſome 


(/) Adderley and Sparrow, in Chan, Hil. 1779. 
| other 
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other court /); or that he is actually involved 
in litig ion Wih the defendant or liable to be 
ſo; and does not alto thew that the diſcovery 
which he prays 15 material to enable him to ſup- 
port or detend a ſuit; he ſhews no title to the 
dilcovery, and conſequently a demurrer will 
hold. Therefore where a bill filed by a mort- 
gagor againſt a mortgagee to redeem ſought a 
ditcovery whether the mortgagee was a truſtee, 
a demurrer to the diſcovery was allowed. For 
as there was no trult declared upon the mort- 
gage, it was not material to the relief prayed 
whether there was any truſt repoſed in the de- 
ferdant or not (g). So where a bill was filed 
by a lord of a borough, praying, amongſt other 
things, a diſcovery whether a perſon applying 
to be admitted tenant was a truſtee, the detend- 
ant demurred (%, it being wholly immaterial 
to the plaintiff's caſe whether the defendant 
was a truſtee or not. And where a bill was 
brought for a real eſtate, and fought diſcovery 
of proceedings in the eccleſiaſtical court upon a 
grant of adminiſtration, thedefendantdemurred 
to that diſcovery, the proceedings 1n the eccle- 
ſiaſtical court being immaterial to the plaintiff's 
cale (i). Again, where a bill, to eltabliſh an 


{f) Debbieg and Lord (h) 2 Veſey, 396, 399. 
Howe, in Chan. Hil. 1782. (i) 2 Atkyns, 388. 
(gz) Rep. Tem. Finch. 214. 
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agreement for a ſeparate maintenance for the 
defendant's wife, prayed a diſcovery of ill 
treatment of the wife to make her recede from 
the agreement, the defendant demurred to the 
diſcovery ) which could not be material to 
the caſe made by the bill. But in general if it 
can be ſuppoſed that the diſcovery may in any 


way be material to the plaintiff in the ſupport 
or defence of any ſuit the defendant will be 


compelled to make it (/). Thus where a bi- 


ſhop filed a bill againſt the patron of a living 
and a clerk preſented by him, to diſcover whe- 
ther the clerk had given a bond of reſignation, 
and the patron demurred becauſe the diſcovery 
either was ſuch as might ſubject him to pe- 
nalties and forfeitures, or it was immaterial to 
the plaintiff; the demurrer was over-ruled, 
the court declaring a clear opinion that the 


| bond was not ſimoniacal, but conceiving that 


the diſcovery might be material to ſupport a 
defence to a quare impedit upon this ground, 


e that the bond put the clerk under the power 


4 of the patron in derogation of the rights of 


& the ordinary (m).“ | 
VI. The 


(J) x Vern. 204. cery, Trin. 1781. In con- 
(1) 1 Veſey, 205. ſequence of this deciſion an 
(n) Biſhop of London anſwer was put in admitting 


zgainſt Fytche, in Chan- the bond, and a guare impedit 
be- 


1 

VI. The ſituation of a defendant may ren- 
der it improper for a court of equity to com- 
pel a diſcovery, either becauſe the diſcovery 
may ſubject the defendant to pains or penal- 
ties, or to ſome forfeiture or ſomething in the 
nature of a forfeiture ; or it may hazard his 
title in a caſe where in conſcience he has at 
leaſt an equal right with the perſon requiring 
the diſcovery, though that right may not be 
clothed with a perfect legal title. 

It is a general rule, that no one is bound to 
anſwer ſo as to ſubject himſelf to puniſhment, 
in whatever manner that puniſhment may 
ariſe, or whatever may be the nature of the pu- 
niſhment (n). If therefore a bill requires an 
anſwer which may ſubject the defendant to 
any pains or penalties, he may demur to ſo 
much of the bill. As if a bill charges any 
thing which, if confeſſed by the anſwer, would 
ſubject the defendant to any criminal proſe- 
cution (o), or to any particular penalties ; as an 


being brought, it was finally tion to the principles on 
determined in the houſe of which courts of equity have 
lords againſt the patron, and proceeded in the caſes con- 
he conſequently loſt his pre- ſidered under the next head. 
ſentation. Perhaps, there- (n) 2 Veſey, 245. 1 Eq, 
fore, the over-ruling the Ca. Ab. 131. p. 10. 

demurrer was in contradic= (o) 1 Veſey, 246. 2 Vel. 
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uſurious contract ( p), maintenance (9), cham- 
party. And in ſuch caſes, if the defendant is 
not obliged to anſwer the facts, he need not an- 
ſwer the circumſtances though they have not 
ſuch an immediate tendency to criminate (r). 

If the plaintiff is alone intitled to the pe- 
nalties, and expreſsly waives them by his bill, 
the defendant ſhall be compelled to make the 
diſcovery ; for it can no longer ſubject him to 
a penalty. As if a rector or impropriator or 
vicar files a bill for tithes; he may waive 
the penalty of the treble value (4), to which 
he is intitled by the ſtatute of 2 and 3 Ed- 
ward VI, and thus become intitled to a diſco— 
very of the tythes ſubtracted. And though a 
diſcovery may ſubject a defendant to penalties 
to which the plaintiff is not entitled, and which 
he conſequently cannot waive, yet if the defen. 
dant has expreſsly covenanted not to plead or 
demur to the diſcovery ſought, which is the 
common caſe with reſpect to ſervantsof the Eaſt- 
India company, he ſhall be compelled to an- 
ſwer (r. Where too a perſon by his own agree- 
ment ſubjects himſelf to a pay ment in the nature 


(þ) Tothill, 135. 1 At- (r) 1 Veſ. 247, 248. 

kyns, 450. 2 Atkyns, 393. (s) 1 Vern. 60. 

22 Vin. Ab. Uſury, Q. 4. . () 1 Eq. Ca. Ab. 77. 
(2) Rep. Temp. Finch. 78. 


75. 3 F. Wms. 376. 
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of a penalty if he does a particular act, a demur- 
rer to diſcovery of that act will not hold. Thus 
where a leſſee covenanted not to dig loam clay 


ſand or gravel, except for the purpoſe of build. 


ing on the land demiſed, with a proviſo that if 
he ſhould dig any of thoſe articles for any other 
purpoſe he ſhould pay to the leffor twenty 
ſhillings a cart-load, and he afterwards dug 
great quantities of each article ; upon a bill 
for diſcovery of the quantities, waiving any 
advantage of poſlible forfeiture of the term, a 
demurrer of the leſlee, becauſe the diſcovery 
might ſubject him to a payment by way of 
penalty, was over-ruled (). 

And a party ſhall not protect himſelf againſt 
relief in a court of equity, by alledging that if 
he anſwers the bill filed againſt him, he muſt 
ſubject himſelt to the conſequences of a ſuppoſed 
crime, though the court will not force him by 
his own oath to ſubject himſelf to puniſhment; 
and therefore in the caſe of a bill to enquire 
into the validity of deeds upon ſuggeſtion of 
forgery, the court has entertained juriſdiction 
of the cauſe; and though it has not obliged 
the party to a diſcovery of any fact which 


(u) Richards againſt Cole. in Chancery, Hil, vacation 
or Brodrepp againſt Cole, 1779, 


might 
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might tend to ſhew him guilty of the crime, 
has directed an iſſue to try whether the deeds 
were forged (x). 

It ſhould ſeem that a demurrer will alſo 
hold to any diſcovery which may tend to ſhew 
the defendant guilty of any moral turpitude ; 
as the birth of a child out of wedlock (. But 
a mother may in ſome caſes be compelled to 
diſcover where her child was born, though 
it may tend to ſhew the child to be an alien (z; 
for that is not a diſcovery of any illegal act, or 
of any act which can affect the character of the 
defendant. | 

A demurrer will likewiſe hold to a bill re- 
quiring a diſcovery which may ſubject the de- 
fendant to any forfeiture (a) of intereſt : as if 
2 bill is brought to diſcover whether a leaſe has 
been aſſigned without licence (b) ; or whether 
a defendant, intitled during widowhood (c) or 
liable to forfeiture of a lagacy in caſe of mar- 
riage without conſent (d), is married: or to 
diſcover any matter which may ſubject a de- 
fendant intitled to any office or franchiſe to a 


(x) 2 Veſey, 246. See allo (a) Tothill, 69. 


1 Eq. Ca. Ab. 131, p. 11. (b) 1 Veley, 56. 
6 Parker, 163. See (c) 2 Chan. Rep. 68. 
however 2 Veſey, 451. (d) 2 Atkyns, 362. 2 


(z) 2 Veſey, 281, 494 Veſey, 265. 
| quo 
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quo warranto (d). But if the plaintiff is alone 
intitled to the benefit of the forteiture, and ex- 
preſsly waives (e) it by the bill; as in the caſe 
of a bill for diſcovery of waſte (J); a demurrer 
will not hold: for the waiver gives the court 
a ground of equity to award an injunction, if 
the plaintiff ſues for the forfeiture (gj. If the 
diſcovery ſought is of a matter which would 
ſhew the defendant incapable of having any 
intereſt or title; as whether a perſon claiming 
a real eſtate under a deviſe was an alien, and 
conſequently incapable of taking by pur- 
chaſe (þ); a demurrer will not hold. And 
where a deviſe over of an eſtate in caſe of mar- 
riage was conſidered as a conditional limitation 
and not as a forfeiture, a demurrer to a bill 
for a diſcovery of marriage was over-ruled (i). 

A defendant may in the ſame manner de- 
mur to a diſcovery which may ſubject him to 
any thing in the nature of a forfeiture (4); as 
where a diſcovery was ſought whether the de- 
fendant was educated in the popiſh religion, by 
which he incurred the incapacities in the ſta- 


td) 1 Eq. Ca Ab. 131, (h) Parker, 144. 


p. 20. (i) 2 Atkyns, 393. 3 At- 
ſe) 1 Veſey, 56. kyns, 260. 2 Veley, 265. 
(f) 2 Atkyns, 393. (t) 3 Atkyns, 457- 


(gz) 1 Veſey, 56. 
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tute 11 and 12 Will. III. (7); or whether a 
clergyman was preſented to a ſecond living, 
which avoided the firſt (n). 

If a defendant has in conſcience a right equal 
to that claimed by a perſon filing a bill againſt 
him, though not clothed with a perfect legal 
title, this circumſtance in the ſituation of the 
defendant renders it improper for a court of 
equity to compel him to make any diſcovery 
which may hazard his title ; and if the matter 
appears clearly on the face of the bill, a de- 
murrer will hold. The moſt obvious caſe 
1s that of a purchaſer for a valuable con- 
ſideration without notice of the plaintiff's 
claim ; and upon this principle a jointreſs may 
demur to a bill filed by an heir at law againſt 
her for a diſcovery of her jointure deed, if the 
plaintiff is not capable of confirming, or the 
bill does not offer to confirm, the jointure, 
and the facts appear ſufficiently on the face of 
the bill; though ordinarily advantage is taken 
of this defence by way of plea (n). In general, 
however, unleſs it appears clearly by the bill 
that the plaintiff is not intitled to the diſcovery 


{1) Comyn. 661. 3 Bac. ly remove theſe incapacities. 
Ab. Soo, 801. The 18 Geo. /n) 3 Atkyns, 453. 
III. c. 60 does not entire- (n) 2 Veſey, 45. 
| he 
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he requires, or that the defendant ought not 
to be compelled to make it, a demurrer to the 
diſcovery will not hold (o). 

Where the ſole object of a bill is to ob- 
tain a diſcovery, ſome grounds of demurrer, 
which if the bill prayed relief would extend to 
diſcovery as well as to the relief, will not hold. 
Thus a demurrer to a bill for a diſcovery mere- 
ly will not hold for want of parties, for the 
plaintiff ſeeks no decree : nor, in general, for 
want of equity in the plaintiffs caſe for the 
ſame reaſon ; nor becauſe the bill is brought 
for the diſcovery of part of a matter, for that 
is merely a demurrer becauſe the diſcovery 
would be inſufficient. But it ſhould ſeem a de- 
murrer would hold to a bill for diſcovery of ſe- 
veral diſtinct matters againſt ſeveral diſtinct 
defendants. For though a defendant is al- 
ways eventually paid his coſts upon a bill of 
diſcovery it both parties live, yet the court 
ought not to permit him to be put to any un- 
neceſſary expence, as either the plaintiff or de- 
fendant may die pending the ſuit. 

Demurrers have hitherto been noticed with 
reference only to original bills. As every other 
kind of bill is a conſequence of an original 


bill, many of the cauſes of demurrer which 


(o) 1 Veſey, 205. 
M 2 will 
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will apply to an original bill will alſo apply to 
every other kind; but the peculiar form and 
object of each kind afford diſtinct cauſes of de- 
murrer to each. Thus if a bill of revivor does 
not ſhew a ſufficient ground for reviving the 
ſuit (p), or any part of it (), either by or 
againſt (r) the perſon by or againſt whom it 
is brought, the defendant may by demurrer 
ſhew cauſe againſt the revival (s). Indeed 
though the defendant does not demur, yet if 
the plaintiff does not ſhew a title to revive, he 
will take nothing by his ſuit at the hearing (t). 
A demurrer will alſo in many caſes hold to a 
bill of revivor brought ſingly for coſts (u); 
the court in general not permitting a ſuit to be 
revived for that purpoſe only, except where the 
coſts have been actually taxed before the abate- 
ment happened (x). If a ſupplemental bill is 
brought upon matter ariſing before the filing 
of the original bill, where the ſuit is in that 
ſtage of proceeding that the bill may be amend- 
ed, the defendant may demur ()). If a ſup- 
plemental bill is brought upon matter ariſing 
fubſequent to the time of filing the original bill, 


(e) 2 P. Wms. 348. (% 3 P. Wms. 348. 
(7) 1 Eq. Ca. Ab. 3. 4. (u) 2 Eq. Ca. Ab. 3. 
(r) 2 Ch. Rep, 224. (x) Brown. Rep. 438. 
(5) 3 P. Wms. 348. (y) 3 Atkyns, 817. 
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againſt a perſon who was no party to the ori- 
ginal bill and claims no intereſt ariſing out of 
the matters 1n litigation by it, the defendant to 
the ſupplemental bill may alſo demur ; eſpeci- 
ally if the ſupplemental bill prays that he may 
anſwer the matters charged in the original bill. 
Theſe, however, are grounds of demurrer ariſ- 
ing rather from the plaintiff's having miſtaken 
his remedy, than from his being without re- 
medy. | 

A croſs bill having nothing in its nature dif- 
ferent from an original bill, with reſpect to 
which demurrers in general have been conſider- 
ed, except that it is occaſioned by a former bill, 
there ſeems no cauſe of demurrer to ſuch a bill 
which will not equally hold to an original bill. 
And a demurrer for want of equity will not 
hold to a croſs bill filed by a defendant in a ſuit, 
againſt the plaintiff in the ſame ſuit, touching 
the ſame matter. For being drawn into the 
court by the plaintiff in the original bill, he may 
avail himſelf of the aſſiſtance of the court, with- 
out being put to ſhew a ground of equity to 
ſupport its juriſdiction ()), a croſs bill being 
generally conſidered as a defence (z). 

A bill ſiled by the direction of the court for 
the purpoſe of obtaining its decree touching 


(0 Hardres, 160. (2) 3 Atkyns, 812. 
| ſome 
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ſome matter not in iſſue by a former bill, or 
not in iſſue between the proper parties, does 
not ſeem liable to any peculiar cauſe of de- 
murrer. Indeed, being exhibited by order of 
the court upon hearing of another cauſe, there 
is little probability that ſuch a bill ſhould be 
liable, in ſubſtance, to any demurrer. 

The conſtant defence to a bill of review 
for error apparent upon a decree has been ſaid 
to be by plea of the decree, and demurrer 
againſt opening the inrolment(a). There ſeems, 
however, no neceſſity for pleading the decree 
becauſe it muſt be ſtared in the bill, the books 
of practice contain the forms of a demurrer 
only to ſuch a bill, and there are caſes accord- 
ingly (C). 

Where any matter beyond the decree is to 
be offered againſt opening the inrolment, as 
length of time, that matter mult be pleaded ; 


(a) 2 Arkyns, 534, See 
alſo 3 Atkyns, 627. and 


1 Vern. 392. 
(b) 1 Ch. Ca. 122. 1P. 
Williams, 139, and ſee 


Kearick V. Jones. 3 Brown, 
P. C. 319, 320, 321. in 
which caſe the defendant ap- 
pears to have pleaded the 
decree inrolled in bar of 
the firſt bill which did not 


ſtate the decree, but to have 
demurred alone to the bill 
of review. And in Helbut 
and Philpot, in the houſe 
of Lords, 11 March, 1725, 
the defendant demurred alone 
to a bill of review, and 
the demurrer was allowed, 
and the order affirmed by 
the Lords. But fee 1 Ch. 
Rep. 233. 

other- 
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otherwiſe the plaintiff will not have the benefit 
of exceptions, as infancy, coverture or the 
like (c) A bill of review upon the dif- 
covery of new matter and a ſupplemental bill 
of the ſame nature being exhibited only 
by leave of the court, the ground of the bill is 
generally well conſidered before it is brought; 
and therefore in point of ſubſtance it can rarely 
be liable to a demurrer. But if brought upon 
new matter, and the defendant ſhould think 
that matter not relevant, probably he might 
take advantage of it by way of demurrer, 
although the relevancy ought to be conſidered 
at the time leave is given to bring the bill (d). 
Bills in the nature of bills of review do not ap- 
pear ſubject to any peculiar cauſe of demurrer, 
unleſs the decree ſought to be reverſed does not 
affect the intereſt of the perſon filing the bill. 
If upon argument of a demurrer to a bill of 
review the demurrer is allowed, the order al- 
lowing it, being inrolled, is an effectual bar to 
another bill of review (e). If upon the face of 
a bill to carry a decree into execution the 
plaintiff appears to have no right to the benefit 
of the decree, the defendant may demur. 


(c) 2 Veſey, 109. See, (e) 2 Ch. Ca. 133. 
however, 1 Brown. Parl. 1 Vern. 135, 417, 441. 
Ca. 95. 2 Vern. 120. 

(d) 2 Atkyns, 40. 
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Bills in the nature of bills of revivor and 
ſupplement are liable to objections of the ſame 
fort as may be made to the kinds of bills of 
whoſe nature they partake. 

In addition to the ſeveral particular cauſes 
of demurrer applicable to particular kinds of 


dills, it may be obſerved that any irregularity 


in the frame of a bill of any fort may be taken 
advantage of by demurrer. Thus if a bill is 
brought contrary to the uſual courſe of the 
court, a demurrer will hold Cf). As where 
after a decree directing incumbrances to be 
paid according to priority, the plaintiff, a cre- 
ditor, obtained an aſſignment of an old mort- 
gage, and filed a bill to have the advantage it 
would give him by way of priority over the 
demands of ſome of the defendants (g). This 
was a bill to vary a decree, and yet was nel- 
ther a bill of review, nor a bill in nature of 
a bill of review, which are the only kinds of 
bills which can be brought to affect or alter a 
decree (), unleſs the deeree has been obtained 
by fraud (i). So if a ſupplemental bill is 
brought againſt a perſon not a party to the 


(f) 3 Atk. 809. Bunbu. (h) 1 Cha. Ca. 44. 


56. 2 Freem. 179. | 
(g) 3 Atkyns, Bit. (i) 3 Atkyns 811. Rep. 
2 Veſey, 571. Temp. Talb. 201. 
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original bill, praying that he may anſwer the 
original bill, and no reaſon is ſuggeſted why 
he could not be made a party to the original 
bill by amendment, he may demur (4). If 
an irregularity ariſes in any alteration of a bill 
by way of amendment it may alſo be taken 
advantage of by demurrer. As if a plaintiff 
amends his bill, and ſtates a matter ariſen ſub- 
ſequent to the filing of the bill (/), which con- 
ſequently ought to be the ſubject of a ſupple- 
mental bill, or bill of revivor. But if a mat- 
ter ariſen ſubſcquent to the filing of the bill, 
and properly the ſubject of a ſupplemental bill, 
is ſtated by amendment and the defendant an- 
ſwers the amended bill, it is too late to object 
to the irregularity at the hearing (n). For as 
the practice of introducing by ſupplemental 
bill matter ariſen ſubſequent to the inſtitution 
of a ſuit has been eſtabliſhed merely to pre- 
ſerve order in the pleadings, the reaſon on 
which it is founded ceaſes when all the pro- 
ceedings to obtain the judgment of the court 
have been had without any inconvenience ariſ- 
ing from the irregularity. 

Having thus conſidered the ſeveral grounds 
of demurrer, it may be proper to obſerve ſome 


(k) 3 Atkyns. 817, (m) Belchier againſt Pear- 
() 1 Atkyns, 291. ſon. at the Roll, 13 July 
1782, 
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particulars with reſpect to the frame of demur- 


rers, the manner in which they are offered to 


the court, and the manner in which their vali- 
dity may be determined, or their conſequences 
avoided. 

A demurrer muſt be ſigned by counſel ; 
but is put in without oath, as it aſſerts no fact, 
and relies merely upon matter apparent upon 
the face of the bill. It is therefore conſidered, 
that the defendant may, by advice of counſel, 
upon the ſight of the bill only, be enabled to 
demur thereto (); and for this reaſon it is al- 
ways made the ſpecial condition of an order 
giving the defendant time to demur, plead or 
anſwer to the plaintiff's bill, that he ſhall not 
demur alone. Whenever, therefore, the de- 
fendant has obtained an order for time, and is 
afterwards adviſed to demur, he muſt alſo plead 
to or anſwer ſome part of the bill. It has been 
held, that anſwering to ſome fact immaterial 
to the cauſe, and denying combination, do not 
amount to a compliance with the terms of ſuch 
an order; and therefore, upon motion, a de- 
murrer accompanied by ſuch an anſwer has 
been diſcharged (o). But great inconvenience 
may ariſe from this determination, if ſtrictly 


(n) Ord, in Ch. 96. ( 2 P Wms. 286. 
adhered 


Wu, 
adhered to. It often happens that a defendant 
cannot poſſibly anſwer any material part of the 
bill, without over-ruling his demurrer ; it being 
held that if a defendant anſwers to any part of a 
bill to which he has demurred, generally he 
waives the benefit of the demurrer (); or if 
he pleads to any part of a bill before demurred 
to, the plea will over-rule the demurrer (g). 
For the plaintiff may reply to a plea or anſwer, 
and thereupon examine witneſſes, and hear the 
cauſe ; but the proper concluſion of a demur- 
rer is to demand the judgment of the court 
whether the defendant ought to anſwer to ſo 
much of the bill as the demurrer extends to, 
or not (r). The condition that the defendant 
ſhall not demur alone ought therefore, per- 
haps, to be conſidered more liberally ; and it has 
been ſaid that the court will not incline to diſ- 
charge a demurrer it the defendant denies com- 
bination only where he cannot anſwer farther 
without over-ruling his demurrer (). Indeed 
any material anſwer muſt in many caſes over- 
rule the demurrer ; ſo that giving a defendant 
leave to demur, not demurring alone is often 
in effect giving leave to do a thing, but clog- 


(p) 3 P. Wms. 79. 2 At- (r) 3 P. Wms. 80. 
kyns, 157. (s) 3 Arkyns, 726, 727. 
(g) 2 Atkyns, 282- . 
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ging the permiſſion with a condition which 
makes it nugatory : and though the rule was 
firſt adopted upon a reaſonable ground, to pre- 
vent unneceſſary delay, it may, if ſtrictly ob- 
ſerved, contradict the maxim that a court of 
equity ought not for form ſake to do a great 
injuſtice (t). However the modern practice is 
according to the original ſtrictneſs of the 
rule (u); and it may be better, where the caſe 
requires it, to relax the rule upon ſpecial ap- 
_ plication to the court than to permit it to be 
evaded, | 

As a demurrer relies merely upon matter ap- 
parent on the face of the bill, ſo much of the bill 
as thedemurrer extendstoistaken for true; thus 
if a demurrer is to the whole bill the whole (x) 
is taken for true; if it is to any particular diſ- 
covery, the matter ſought to be diſcovered, and 
to which the demurrer extends, 1s taken to be as 
ſtated in the bill; and if the defendant demurs 
to relief only, the whole caſe made by the bill 
to ground the relief prayed is conſidered as true. 
A demurrer 1s therefore always preceded by a 


(t) 1 Veſey, 247. 

(42) Sir John Dynely 
Goodere ayainſt Dean and 
Chap. of Worceſter, in Ex- 
chequer, 1777. Lee againſt 
Paſcoe, in Chancery, Eaſt. 
1780. 


(x) That is every thing 
neceſſary to ſupport the 
plaintiff's caſe which is well 
charged in the bill, 1 Veſ. 


426, 427. 


pro · 
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proteſtation againſt the truth of the matters 
contained in the bill; a practice borrowed from 
the common law, and probably intended to 
avoid concluſion in another ſuit. 

A demurrer muſt expreſs the ſeveral cauſes 
of demurrer ()); and, in cafe the demurrer 
does not go to the whole bill, it muſt clear- 
ly expreſs the particular parts of the bill de- 
murred to (z). If a demurrer 1s general to 
the whole bill, and there 1s any part, either as 
to the relief or the diſcovery, to which the de- 
fendant ought to put in an anſwer, it is gene- 
rally conſidered that the demurrer, being entire, 
mult be over-ruled (a). But there are inſtances 
of allowing a demurrer in part (6) ; and a de- 
fendant may put in ſeparate demurrers to ſepa- 
rate and diſtinct parts of a bill for ſeparate and 
diſtinct cauſes (c). For the ſame ground of 
demurrer frequently will not apply to different 
parts of a bill, though the whole is liable to 
demurrer ; and in this caſe, one demurrer may 
be over-ruled upon argument, and another 
allowed (d). | | 

If the plaintiff conceives that there is not 
ſufficient cauſe apparent on his bill to ſupport 


O) Ord. in Ch. 97. Car. (5) 2 Eq. Ca. Ab. 759. 


Rep. 113. 3 Brown. P. C. 538. 
(z) 2 Veſey, 451. (c) Atkyns, 544. 
(a) 1 Veſey, 248. (d) 3 P. Wms. 148. 
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a demurrer put into it, or that the demurrer 
is too extenſive or otherwiſe improper, he may 
take the judgment of the court upon it; and 
if he conceives that by amending his bill he 
can remove the ground of demurrer, he may do 
ſo (e) before the demurrer is argued, on pay- 
ment of coſts, which vary according to the ſtate 
of the proceedings. But after a demurrer to 
the whole of a bill has been argued and al- 
lowed, the bill is out of court, and there- 
fore cannot be regularly amended (f). To 
avoid this conſequence the court has ſome- 
times, inſtead of deciding upon the demur- 
rer, given the plaintiff liberty to amend his 
bill, paying the coſts incurred by the defen- 
dant ; and this has been frequently done in the 
caſe of a demurrer for want of parties (g). 
Where a demurrer leaves any part of a bill un- 
touched, the whole may be amended notwith- 
ſtanding the allowance of the demurrer ; for the 
ſuit in that caſe continues in court, the want of 
which circumſtance ſeems to be the reaſon of 
the contrary practice where a demurrer to the 
whole of a bill has been allowed. A demurrer 
being frequently on matter of form is not in 
general a bar to a new bill ; but if the court 


(e) Moſely, 301. 1 Alm. (Y) Page 15. note (a) 
Cur. Canc. 565. 1 Far- (g) 2 Chan. Ca. 197. 
riſvn Chan. Pra. 39. 2 Eq. Ca. Ab. 170. 

upon 


( 9 3 

upon a demurrer has clearly decided upon the 
| merits of the queſtion between the parties, the 
deciſion may be pleaded in bar of another 
ſuit (þ). | 

A demurrer being always upon matter ap- 
parent upon the face of the bill, and not upon 
any matter alledged by the defendant, it ſome- 
times happens that a bill which, if all the parts 
of the caſe were diſcloſed, would be open to a 
demurrer, is ſo artfully drawn as to avoid ſhew- 
ing upon the face of it any cauſe of demurrer. 
In this caſe the defendant is compelled to re- 
ſort to a plea, by which he may alledge mat- 
ter which, if it appeared on the face of the 
bill, would be good cauſe of demurrer. For, 
in many caſes, what is a good defence by way 
of plea is alſo good as a demurrer, if the facts 
appear ſufficiently by the bill (i). 

) See the caſes upon (i) See Hetley, 139. Bill 


demurrers to bills of review v. Sir Atwell Lake. But 
cited in page 167. note (e). fee 3 Atkyns, 226. 
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Of Pleas. 


N treating of pleas the ſame order may be 

conveniently purſued as has been already 
uſed in treating of demurrers. Pleas to origi- 
nal bills will therefore be firſt conſidered, and 
under that head the nature of pleas in general 
and the principal grounds of plea toevery kind 
of bill will neceſſarily be noticed; the diſtinct 
pleas applicable peculiarly to the ſeveral other 
kinds of bill will be next mentioned ; and in 
the third place the frame of pleas in general, 
and the manner in which their validity may be 
determined, will be conſidered. Pleas to origi- 
nal bills will alſo be conſidered under the two 
heads of pleas to relief, and plcas to diſcovery 


only, and theſe will neceſſarily involve the 


conſideration of pleas to bills of diſcovery 
merely. 
A demurrer has been mentioned to be the 


proper mode of defence to a bill when any ob- 
jection 
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jection to it is apparent on the bill itſelf either 
from matter contained in it, or from defect in 
its frame or in the caſe made by it. When an 
objection to a bill is not apparent on the bill 
itlelf, if the defendant means to take advan- 
tage of it, he ought to ſhew to the court the 
matter which creates the objection, either by 
anſwer, or by plea, which has been defined a 
ſpecial anſwer ſhewing or relying upon one or 
more things as a cauſe why the ſuit ſhould be 
either diſmiſſed delayed or barred (% The 
defence proper for a plea is ſuch as reduces the 
cauſe, or ſome part of it, to a ſingle point, and 
from thence creates a bar to the ſuit. It has 
been obſerved that the end of a plea is to fave 
to the parties the expence of an examination of 
witneſſes at large; and that therefore it is not 
every good defence in equity that is good as a 
plea : for that where the defence conliſts of a 
variety of circumſtances there is no uſe of a 
plea, as the examination muſt ſtil] be at large; 
and the eſſect of allowing a plea would be, that 
the court would give judgment on the cir- 
cumſtances of the caſe before diey were made 
out by proof (i). 

Pleas have been generally conſidered as of 
three ſorts; to the juriſdiction of the court ; 


(J) Prac. Reg. 273. (i) 1 Atkyns, 54. 1 Har. 
Chan. Prac. 356. 8. C. 
N to 
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to the perſon of the plaintiff or defendant; and 
in bar of the ſuit. As they have been uſually 
arranged under theſe heads, it may be conve- 
nient to conſider them in ſome degree with 
reference to that arrangement; but the order 
before obſerved in treating of demurrers may 
be at the ſame time purſued, and pleas may 
be conſidered with reference to the ſeveral 
grounds already mentioned on which defence 
may be made to a bill. 

The objections to the relief ſought by an 
original bill which can be taken advantage of 
by way of plea, are ncarly the ſame as thoſe 
which may be the ſubject of demurrer; but they 
are rather more numerous, becauſe a demurrer 
can extend to ſuch only as may appear on the 
bill itſelf, whereas a plea proceeds on other 
matter. The principal are, I. that the ſub- 
ject of the ſuit is not within the juriſdiction of 
a court of equity; II. that ſome other court of 
equity has the proper juriſdiction ; III. that 
the plaintiff is not entitled to ſue by reaſon of 
ſome perſonal diſability ; IV. that the plain- 
tiff is not the perſon he pretends to be, or docs 
not ſuſtain the character he aſſumes; V. that 
the plaintiff has no intereſt in the ſubject, or 
no right to inſtitute a ſuit concerning it; VI. 
that he has no right to call on the defendant 

concerning 


( 


concerning it; VII. that the defendant is not 
the perſon he is alleged to be, or does not ſuſ- 
tain the character he is alleged to bear; VIII. 
that the defendant has not that intereſt in the 
ſubject which can make him liable to the de- 
mands of the plaintiff; and IX. that for ſome 
reaſon founded on the ſubſtance of the caſe the 
plaintiff is not intitled to the relief he prays. 
Of theſe the ſecond is the plea generally terms 
ed a plea to the juriſdiction of the court; and 
the third, and the ſeventh, are treated as pleas 
to the perſon of the plaintiff and defendant ; 
the others are conſidered as pleas in bar of the 
ſuit; X. the deficiency of a bill to anſwer the 
purpoſes of complete juſtice may alſo be ſhewn 
by plea, which may be conſidered as in bar of 
the ſuit, though perhaps a temporary bar only. 
XI. The impropriety. of unneceſſarily multi- 
plying ſuits may be the ſubject of plea, which 
is alſo in bar of the ſuit: but the inconveni- 
ence which may ariſe from confounding diſ- 
tin matters in the ſame bill, as it muſt be ap- 
parent on the bill itſelf, can only be alleged by 
demurrer, 

"Thoſe pleas which are commonly mal 
pleas to the juriſdiction of the court do not 
diſpute the rights of the plaintiff in the ſubject 
of the ſuit, or that they are fit objects of the 

N 2 | cognizance 
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cognizance of a court of equity, but ſimply 
aſſert that the court of chancery is not the 
proper court to take cognizance of thoſe rights. 
Pleas to the perſon of the plaintiff alſo do not 
diſpute the validity of the rights which are 
made the ſubject of the ſuit, but object to the 
plaintiff that he is by law diſabled to ſue in a 
court of juſtice, or cannot inſtitute a fuit alone; 
er that he is not the perſon he pretends to be, 
or does not ſuſtain the character he aſſumes. 
Pleas in bar are commonly deſcribed as allega- 
tons of foreign matter, whereby, ſuppoſing 
the bill ſo far as it is not contradicted by the 
plea (A to be true, yet the ſuit, or the part of 
it to which the plea extends, is barred 7). But 
this deſcription perhaps does not comprize 
every kind of plea, or does not mark the diſ- 
tinctions between the different 1 with ſuffi- 
cient accuracy. 

I. The general objects of the juriclicion of 
2 court of equity, and the manner in which a 
want of juriſdiction may be alleged by de- 
murrer when a bill does not propoſe to attain 
any of thoſe objects, or it is apparent on the 
face of it that none can be attained by it, have 
been already mentioned. A caſe which is not 
really ſuch as will give a court of equity jurif- 


(F) 2 Atkyns, 51. (7) Prac. Reg. 279. 
| diction 
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diction cannot eaſily be ſo diſguiſed in a bill as 
to avoid a demurrer; but there may be in- 
ſtances to the contrary, and in ſuch caſes it 
ſhould ſeem a plexfof the matter neceſſary to 
ſhew that the court has not juriſdiction of the 
ſubject, though perhaps unavoidably a negative 
plea, would hold. Thus if the juriſdiction way 
attempted to be founded on the loſs of an in- 
ſtrument, where if the defect ariſing from this 
ſuppoſed accident had not happened the courts 
of ordinary juriſdiction could completely de- 
cide upon the ſubject, perhaps a plea ſhewing 
the exiſtence of the inſtrument, and that 1t was 
in the power of the plaintiff to obtain a pro- 
duction of it, ought to be allowed, though in- 
ſtances of this fort of plea may not occur in 
practice. For it ſeems highly unreaſonable 
that a plaintiff by alleging a falſehood in his 
bill ſhould be permitted to involve a defendant 
in the expence of a ſuit in equity, though the 
bill may finally be diſmifled at the hearing of 
the cauſe if the defendant anſwers the caſe 
made by it and enters into his defence at 
large, No authority, however, occurs to ſup- 
port ſuch a plea; and as there is little diſpo- 
ſition in the courts of equity to countenance 
thoſe defences which tend to prevent the pro- 
greſs of a ſuit to a hearing in the ordinary way, 
whatever 
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whatever the expence of the proceeding may 
be, it would hardly be prudent to. endea- 
vour thus to put a ſtop to an attempt to trans- 
fer the juriſdiction of a ſuit from the ordinary 
courts to a court of equity; and indeed the 
guard put upon caſes of this kind, by requiring 
the affidavit of the plaintiff of the truth of the 
matter which he alleges by his bill to ſupport 
the juriſdiction of the court, is likely to pre- 
vent any abuſe upon this head. 

II. Though the ſubject of a ſuit may be with- 
in the juriſdiction of a court of equity, yet it 
the court of chancery is not the proper juriſ- 
diction, the defendrnt may plead the matter 
which deprives the court of juriſdiction, and 
ſhew to what court the juriſdiction belongs (in), 
and upon this ground may demand the judg- 
ment of the court whether he ſhall be compel- 
ied to anſwer the bul (n). Pleas of this nature 
ariſe principally where the ſuit is for land with- 
in a county palatine (o), or where the defend- 


(m) 1 Veſey, 203. 
(n) Ch. Prac. 417, 420. 


() Com. Dig. Chan. 56: 


Chan. Prac. 420. 1 Chan. 
Ca. 41. Reported, upon 
view of precedents, that the 
juriſdiction of the counties 


palatine was allowed, be- 
tween parties dwelling with- 
in the ſame, and for lands 
there, and matters local. 
Nelf. Rep. 37. 66. See alſo 
Car. Rep. 60. | 


ant 
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ant claims the privileges of an univerſity (p), 
or other particular juriſdiction. 

The court of chancery being a ſuperior court 
of general juriſdiction, nothing ſhall be intend- 
ed to be out of its juriſdiction, which is not 
ſhewn to be ſo (. It is requiſite, therefore, 
in a plea to the juriſdiction of the court, to al- 
lege that the court has not juridiction of the 
ſubject, and to ſhew by what means it is de- 
prived of juriſdiction. It is likewiſe neceſſary 
to ſhew what court has juriſdiction (r). If 
the plea does not properly ſet forth theſe par- 
ticulars (3) it is bad in point of form (t). In 
point of ſubſtance it is neceſſary to intitle the 
particular juriſdiction to excluſive cognizance 
of the ſuit that it ſhould be able to give com- 
plete remedy (u. A plea, therefore, of privi- 
lege of the univerſity of Oxford, to a bill for a 
ſpecific performance of an agreement touching 
lands in Middleſex, was over. ruled; for the 
univerſity court could not give complete re- 
lief (x). And if a ſuit is inſtituted againſt dif- 
ferent perſons, ſome of whom have privilege 


(p) Car. Rep. 65, 66, 73. (7) 1 veſ. 204. 2 Ventr. 


2 Ventr. 362. 362. 
() 1 Veſey, 204. (u) 2 Ventr. 363. 1 Vern, 
(r) i Vern. 59. I Veſey, 13. | 


' 203, 204. (x) 2 Ventris, 363, 
(s) See Nelſ. Rep. 51. . 


and 
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and ſome not (/)); or if one defendant is not 
amenable to the particular juriſdiction (z); 2 
plea will not hold. It, likewiſe, there is a par- 
ticular juriſdiction, and yet the parties to liti- 
gate any queſtion are both reſident within the 
juriidiction of the court of chancery ; as upon 
a bill concerning a mortgage of the iſland of 
Sarke, both mortgagor and mortgagee reſiding 
in England; the court of chancery will hold 
Juriſdiction of the cauſe : for a court of equity 
agit in perſonam (a. So where the court may 
not have juriſdiction to give relief it may yet 
entertain a bill for a diſcovery, in aid of the 
court which can give relief, if the ſame diſ- 
covery cannot be there obtained ; as if the ju- 
riſdiction be in the king in council, where the 
defendant cannot be compelled to anſwer upon 
orth (6). 

Similar to a plea to the juriſdiction is the caſe 
of a plea to an information charging an undue 


election of a fellow of a college in one of the 2 


verſities, that by the ſtatutes the viſitor of 
ce the college ought to determine all contro- 
e verſies concerning elections ot fellows, and 
« that ſuch controverſies ought not to be de- 


(3) Car. Rep. 55, 56 —_—_ Veſey, 204. 4 loſt. 
22 Vin. Ab. 9. 213, 
/z) Hutton, 59. (b) 1 Veſey, 205. 


« termined 


BW © 


te termined elſewhere (c). But the extent of 
the viſitor's authority muſt be averred; and it 
mult alſo be averred that he is able to do com- 
plete juitice;d). And where there is a truſt 
creatcu, the viſitor having no power to compel 
performance of the truſt, relief muſt be had in 
the king's courts of general juriſdiction (c). 

III. In reſpect to the perſon of the plaintiff 
ft may be ſhewn that he is diſabled to ſue as be- 
ing, 1. outlawed, or . :xcommunicated, or 3. 
a popiſh recuſant convict, or 4. attainted in a 
premunire or of treaſon or felony, or 5. an 
alien; or it may be ſhewn, 6. that the plaintiff 
is incapable of inſtituting a ſuit alone. A plea 
of this Kind is in the nature of a plea in abate- 
ment of the ſuit. 

1. A perſon outlawed is diſabled from ſuing 
in a court of juſtice, and if a bill is filed in his 
name the defendant may plead the outlawry, 
which whilſt it remains in force will delay the 
proceeding, The record of the outlawry, or 
the capias thereupon, muſt be pleaded ſub pede 
figilli, and is uſually annexed to the plea (J). 
A plea of outlawry, in a ſuit for the ſame duty 
or thing for which reliet is ſought by the bill, 
is inſufficient according to the rule of law; 


(c) 3 Atk. 662. 1 Veſ. 98, (e) + Veley, 475. 
464. {f) Tothill, 54. Prac. 


{d) 1 Veſey, 474. Reg. 276. 
and 
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and ſhall be diſallowed of courſe as put in for 
delay. Otherwiſe a plea of outlawry is always 
a good plea, ſo long as the outlawry remains 
in force (g); but if that is reverſed, the plain- 
tiff upon payment of coſts, may ſue out freſh 
proceſs againſt the defendant, and compel him 
to anſwer the bill (%). Outlawry in a plaintiff 
executor or adminiſtrator cannot be pleaded ; 
for he ſues in auter droit (i). It is equally inſuf- 
ficient if alleged in diſability of a perſon named 
in a bill as the next friend of an infant plain- 
tiff (), or in an information as a relator (/). 
2. The defendant may plead that the plaintiff 
is excommunicated, which muſt be certified by 
the ordinary; either by letters patent contain- 
ing a poſitive affirmation that the plaintiff ſtands 
excommunicated and for what; or by letters 
teſtimonial, reciting, “ quad ſcrutatis regiſteriis 
t jnvenitur, &c.” Either of theſe certificates 
muſt be /ub /igillo, and fo pleaded (m). Excom- 
munication is a good plea to an executor 


(z) Ord. in Ch. 97. ed. faid to have been allowed in 


1739. the duchy court of Lancaſ- 
(5) Ord. in Ch. 97. ter. But the relator ſeems to 
(i) 1 Vern. 184. Prac. have ſuſtained the character 

Reg. 277. of plaintiff, as well as of 
(% Prac. Reg. 287, relator. See 3 Bac. Ab. 762; 


There is a caſe in Prec. and ſee alſo. 2 Bulſt. 134, 
in Ch. 13. where a plea of And. 30. 
outlawry, in diſability of (n) Prac. Reg. 258. Tot- 
the perſon of a relator, is hill, 54. 

Or 
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or adminiſtrator, though they ſue in auter 
droit (n); but not to the next friend of an in- 
fant (o). This like the plea of outlawry, ceaſes 
to be a bar when the diſability is removed; and 
therefore the plaintiff, purchaſing letters of ab- 
ſolution, may, as at law, ſue out freſh proceſs, 
and compel the defendant to anſwer the bill. 

3. By ſtatute 3 Ja. I. c. 5. ſ. 11. every popiſh 
recuſant convict is in many caſes diſabled to 
ſue, in the ſame manner as a perſon excommu- 
nicated. The inſtances of a plea of conviction 
of recuſancy have probably been rare, as no 
traces of any occur in the books of reports, nor 
does the form of the plea appear in the books of 
practice. If advantage was attempted to be ta- 
ken of this ſtatute, the court would probably 
require the ſame averments to ſupport the plea 
as are neceſlary to a plea of the ſame nature at 
law (p). This plea alſo ceaſes to be a bar, if 
the plaintiff, by conforming, removes the diſ- 
ability. 

4. A plea, that the plaintiff is diſabled from 
ſuing, being attainted, is equally rare, it would 
probably be likewiſe judged with the ſame 
ſtrictneſs as if it was a plea at law (g). 


(n) Co. Litt. 134. 4 Bac. (þ) 3 Bac. Ab. 780. 181. 
Ab. 35, 


(o) Prac. Reg 278. 


See Lutwyche 1100. 
9) 2 Atkyns, 399. 


5. There 


11 


5. There is little more to be found in the 
books upon the ſubject of a plea that the plain- 
tiff is an alien (r). An alien, who is not an alien 
enemy, is under no diſability of ſuing for any 
perſonal demand (s); and an alien enemy may 
ſue under ſome circumſtances (t). A plea has 
been put into a bill filed by an alien infdel 


not of the chriſtian faith, and was attempted 


to be ſupported upon the ground that the 
plaintiff was upon a crols bill incapable of be- 
ing examined upon oath. The plea was over- 
ruled without argument (u). 

6. If a bill is filed in the name of any perſon 
incapable alene of inſtituting a ſuit; as an in- 
fant, a married woman, or an idiot or lunatic ſa 


found by inquiſition ; the defendant may plead 


the infancy, the coverture (x), or the inquiſition 
of idiotey or lunacy, in abatement of the ſuit. 
IV. A plea, that the plaintiff is not the perſon 
he pretends to be, or does not ſuſtain the cha- 
racter he aſſumes, and therefore is not intitled to 


ſue as ſuch (, though a negative plea, is good 


(r) 2 Atkyns, 399. 2 Vin. Fiſher in note 1. p. 626. But 
Ab. 274. Alien (I.) Prac. the latter caſe was afterwards 
Reg. 278. Raſtal's Entries, reverſed in the exchequer 
252. chamber, 16th November 

(s) 1 Atkyns 51. 1784. 

(t) 3 Burr. 1741. 1 Bac. () 1 Atkyns, 51. 

Ab. $4. Alien (D.) Douglas, (x) Prac. Reg. 276. 
619. Cornu and Blackburne, (y) Prac. Reg. 276. 
and the caſe of Anton and 


in 


% 
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in abatement of the ſuit; as where a plaintiff 
intitled himſelf as adminiſtrator, and the defend- 
ant pleaded that he was not adminiſtrator 9. 
And where a plaintiff intitled himſelf as admi- 
niſtrator of an inteſtate, and the defendant 
pleaded that the ſuppoſed inteſtate was liv- 
ing (z); the plea was allowed. 

V. Intereſt in the ſubje& of the ſuit, or a 
right to the thing demanded, and proper title 
to inſtitute a ſuit concerning it, have been men- 
tioned as eſſentially neceflary to ſuſtain a bill; 
and it has been obſerved that if they are not 
fully ſhewn by the bill itſelf the defendant may 
demur. But a title apparently good may be 
ſtated in a bill, and yet the plaintiff may not 
really have the title he ſtates; either becauſe 
he miſrepreſents himſelf, which has been con- 
ſidered under the laſt head; or becauſe he ſup- 
preſſes ſome circumſtances reſped ing his title, 
Which if diſcloſed would ſhew, either that no- 
thing was ever veſted in him, or that the title 
which he had has been transferred to another ; 
and this the defendant may ſhew by plea in bar 
of the ſuit. As if a plaintiff claims as a pur- 
chaſer of a real eſtate, and the defendant pleads 
that he was a papiſt, and incapable of taking 


(y) 1 Vern. 472. ſton, Trin. 1773. In Chan. 
(2) Ord againſt Huddle- 


by 
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by purchaſe (a); or a plaintiff claims property 
under a title accrued previous to conviction, 
of himſelf or of a perſon under whom he claims, 
of ſome offence which occaſioned a forfeit- 
ure (b); or previous to a bankruptcy; or 
any other defect in the title (c) of the plaintiff 
to the matter claimed by the bill. A plea of 

conviction of any offence which occaſions for- 
ſeiture, as manſlaughter, muſt be pleaded with 
equal ſtrictneſs as plea of the ſame nature at 
common law (d). But if a plea goes to fhew 
that no title was ever veſted in the plaintiff, 
though for that purpoſe it ſtates an offence 
committed, conviction of the offence is not eſ- 
ſential to the plea, and the ſame ſtrictneſs is 
not required as in a caſe of forfeiture. Thus, in 
the exchequer, to a bill ſecking a diſcovery of 
the owners of a ſhip captured and payment of 
ranſom, the defendants pleaded that the captor 
was a natural born ſubjeQ and the capture an 
act of piracy. Though the barons at firſt 
thought that the plea could not be ſupported 
unleſs the plaintiff had been convicted of pira- 
cy, and the record of the conviction had been 
annexed to the plea, they were finally of opini- 


(a) See however, 18 Geo. (b) 2 Atkyns, 399. 
ITI. c. 60. by which this in- (c) Gilbert, 228. 
capacity is, under certain con- (4) 2 Atkyns, 399. 
ditions, removed. 
on 


a 
on that as the plea ſhewed that the capture was 
not legal, and that therefore no title had ever 
been in the plaintiff, the plea was good; and 
they allowed it accordingly (e). Pleas of want 
of title generally extcnd to diſcovery as well as 
to relief (. 

It cannot often be neceſſary to make defence 
on this ground by way of plea: for if facts are 
not ſtated in the bill from which the court will 
infer a title in the plaintiff, though the bill does 
contain an aſſertion that the plaintiff has a 
title, the defendant may demur; the aver- 
ment of title in the bill being not of a fact, but 
of the conſequence of facts. Thus, where a 
plaintiff ſtated an incumbrance on a real eſtate 
of which he was deviſee, and averred that it 
was the debt of the teſtator, and prayed that it 
might be paid out of the teſtator's perſonal 
eſtate in caſe of the real eſtate deviſed ; the de- 
fendant having pleaded that the teſtator had 
done no at by which he made it his own debt, 
the plea was over-ruled, becauſe whether it was 
his debt or not was matter of inference from 
the facts ſtated in the bill, and therefore the 
proper defence was by demurrec (g 9. Accord- 


ſe Fall againſt — (g) Tweddell againſt 
1ſt May 1782. Tweddell, 25th May 1784, 
Gilb. 229. in Chancery. 


ingly 


( 192 ) 
ingly the defendant afterwards demurred, and 
the demurrer was allowed (5). 

VI. In treating of demurrers notice has been 
taken that though a plaintiff has an intereſt in 
the ſubje& of a ſuit, and a right to inſtitute a 
ſuit concerning it, yet he may have no right to 
call upon the defendant to anſwer his demands; 
and it has been obſerved that this happens 
where there is a want of privity of title be- 
tween the plaintiff and defendant. It would 
probably be difficult to frame a bill which was 
really liable to objection on this head ſo artful- 
ly as to avoid a demurrer. But if ſuch a bill 
could be framed it ſhould ſeem that defence 
might be made by plea. 

VII. A plea that \the defendant is not the 
perſon he is alleged to be, -or does not ſuſtain 
the character which he is alleged to bear, is 
mentioned as a plea which may be ſupport- 
ed (i). It ſeems to have been conſidered as 
more convenient for a defendant under theſe 
circumſtances to put in an anſwer, alleging 
the miſtake in the bill, and praying the judge- 
ment of the court whether he ſhould be com- 
pelled further to anſwer the bill (4); but this 
in fact amounts to a plea, though it may not 


bear the title. 


(5) Same cauſe 18th July (Z) Car. Rep. 61. Prac. 
2786 Reg. 278. 


i) Prac. Reg. 276. 
* Vill. If 
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VIII. If a defendant has not that intereſt in 
the ſubje& of a ſuit which can make him 
liable to the demands of the plaintiff, and the 
bill, alledging that he has or claims an intereſt 
avoids a demurrer; he may plead the matter 
neceſſary to ſhew that he has no intereſt (/), 
if the caſe is not ſuch that by a general diſ- 
claimer he can ſatisfy the ſuit. Thus, where 
a witneſs to a bill was made a defendant to a 
bill brought by the heir at law to diſcover the 
circumſtances attending the execution, and 
the bill contained a charge of pretence of in- 
tereſt by the defendant, though a demurrer for 
want of intereſt was over-ruled becauſe it ad- 
mitted the truth of the charge to the contrary 
in the bill, yet the court declared an opinion 
that a defence might have been made by 
plea (m). | 

IX. Though the ſubject of a ſuit may be 
within the juriſdiction of a court of equity, 
and the court of chancery may have the pro- 
per juriſdiction ; though the plaintiff may be 
under no perſonal diſability, and may be the 
perſon he pretends to be, and have a claim of 
intereſt in the ſubje& and a right to call on the 
defendant concerning it, and the defendant 
may be the perſon he is ſtated to be, and may claim 


(!) 1 Veſey, 426. (m) 1 Veley, 426. 
O an 
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an intereſt in the ſubje& which may make him 
liable to the plaintiff's demands; with reſpect 
to which circumſtances pleas have been already 
conſidered ; ſtill the plaintiff by reaſon of ſome 
additional circumſtances may not be intitled in 
the whole or in part to the relief or aſſiſtance 
which he prays by his bill. The objections 
which may be made to the whole or any part of 
a ſuit, though liable to none of the objections 
before conſidered, are principally the ſubjecis 
of thoſe kits of pleas which are commonly 
termed pleas in bar; and which are uſually 
ranked under the heads of, pleas of matter re- 
corded or as of record in the court itſelf or 
ſome other court of equity ; pleas of matters 
of record or matters in the nature of matters 
of record in ſome court, not a court of equity ; 
and pleas of matters in pais. 

Pleas in bar of matters recorded or as of re- 
cord in the court itſelf or ſome other court of 
equity, may be, 1. a decree or order of tlic 
court by which the rights of the parties are 
already determined (20, or another bill for the 
ſame cauſe diſmiſſed (9) ; 2. another ſuit de- 
pending in the court, or in any other court of 
equity, between the ſame parties for the ſame 
cauſe (p). Pleas of this nature generally go 


(*) 3 Atkyns, 626 () 3 Atkyns. 587. 5929. 
(% 1 Verna. 310. 


both 
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both to the diſcovery ſought and the relief 
prayed by the bill. 

1. A decree, determining the rights of the 
parties and ſigned and inrolled, may be plead- 
ed to a new bill for the ſame matter ; and this 
even if the party bringing the new bill was an 
infant at the time of the foriner decree: for a 
decree inrolled can only be altered upon a bill 
of review (q). But the decree mult be in its na- 
ture final, or afterwards made ſo by order, or 
it will not be a bar. Therefore a decree, for 
an account of principal and intereſt due on a 
mortgage, and for a forecloſure in caſe of 
non-payment, cannot be pleaded to a bill to 
redeem, unleſs there is a final order of foreclo— 
ſure (r): nor can a decree which has been 
made upon default of the defendant in not 
appearing at the hearing be pleaded without 
an order making the decree abſolute; the 
terms of ſuch a decree being always that it 
ſhall be binding on the defendant unleſs on be- 
ing ſerved with a writ of ſubpœna for the pur- 
poſe he ſhall ſhew cauſe to the contrary, Upon 
a plea of this nature ſo much of the former 
bill and anſwer muſt be fer forth as is necel- 
ſary to ſhew that the ſame point was then in 


(2) 3 Atkyns, 626 (r) 2 Veſey, 450. 
| O 2 iſſue 
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iſſue (6). A decree or order diſmiſſing a former 
bill for the ſame matter, may be pleaded in bar 
to a new bill (t), if the diſmiſſion was upon hear- 
ing, and was not in terms directed to be with- 
out prejudice (). But an order of diſmiſſion 
is a bar only where the court determined that 
the plaintiff had no title to the relief ſought by 
his bill; and therefore an order diſmiſſing a 
bill for want of proſecution 1s not a bar to ano- 
ther bill Cx). 

A decree muſt be ſigned and inrolled, or it 
cannot be pleaded in bar of a ſuit (y), though 
it may be inſiſted upon by way of anſwer (z). 
But though it cannot be pleaded directly in bar 
of the ſuit for want of inrolment, it may per- 
haps be pleaded to ſhew, that the bill was ex- 
hibited contrary to the uſual courſe of the 
court, and ought not therefore to be proceeded 
upon. For if the decree appeared upon the 
face of the bill the defendant might demur (a; ; 
a decree not ſigned and inrolled being to be al- 
tered only upon a rehearing (6), as a decree 


(s) 2 Atkyns, 603. 2 (y) 3 Atkyns, 809 


Veſey, 577. | (2) 2 Veley, 577. 
(i) 1 Vern. 310. 1 Brown. (a) 3 Atkyns, Sog, 810. 
Parl. Ca. 281. Bunbury, 56. 2 Veſey, 
(u) i Chan. Ca. 155. 571. 
(x) 1 Atkyns, 571. (5) 2 Veſey, 596. 


ſioned 
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ſigned and inrolled can be altered only upon a 
bill of review c). 

If a bill is brought to impeach a decree on 
the ground of fraud uſed in obtaining it; 
which, as has been obſerved (d), may be done 
without the previous leave of the court; the 
decree may be pleaded in bar of the ſuit, 
with averments negativing the charges of 
fraud (e), ſupported by an anſwer fully deny- 
ing them (Y. | 

As the ground of this defence by plea of 
a decree 1s that the matter has been already 
decided, a decree of any court of equity, 


in its nature final or made ſo by ſubſequent 


order, may be pleaded in bar of a new ſuit (g). 

2. Another ſuit depending in the fame or 
another court of equity for the ſame cauſe () is, 
a good plea ; except, perhaps, in the caſe of a 
ſuit depending in an inferior court of equity the 
effect of which the defendant has avoided by go- 
ing out of the juriſdiction of that court (i). The 
plea mult aver that the ſecond ſuit is for the ſame 
matter as the firſt : and therefore a plea which 


2 Ch. Ca. 44. 2 (f ) 1 Brown. P. C. 414. 
Freem. 179. (g) 3 Brown. P. C. 584. 

d) Page 84. () Ord. in Ch. 98. ed. 

(e See Davie and Cheſter, 1739 t Ch. Ca. 241. 3 
in Chan. March 1oth, 1780. Atkyns, 587, 590. 


page 217. (i) See 1 Atkyns, 408. 
| did 
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did not expreſsly aver this, though it ſtated 
matter tending to ſhew it, was conſidered as 
bad in point of form, and over-ruled upon ar- 
gument (). The plca muſt alſo aver that 
there have been proceedings in the ſuit ; as 
appearance, or proceſs requiring appearance at 
the Icaſt (). It ſeems likewiſe regular to aver 
that the ſuit is ſtill depending (mn); though, 
as a plea of this nature is not uſually argued, 
but, being clearly a good plea if true, is re- 
ferred to the examination and enquiry of one 
of the maſters of the court as to the fact (u), 
it has been held that a poſitive averment that 
the former ſuit is depending is not neceſſary (o). 
And if the plaintilf ſets down the plea to 
be argued, he admits the truth of the plea, 
that a former fuit for the ſame matter is de- 
pending, and the plea mult therefore be allow- 
ed p) unleſs it is defective in form. As the 
pendency of the former ſuit, unleſs admitted 
by the plaintiff, is made the immediate ſubject 
of enquiry by one of the maſters, a plea of this 
kind is not put in upon oath (9). 

It is not neceſſary to the ſufficiency of the 
plea that the former ſuit ſhould be preciſely 


() Devie againſt Lord (n) Ord. in Ch. 98. ed. 
Brownlow in Chanc. 23d. 1739. 


July 1783. (0) 1 Vern 332. 
(J) 1 Eq. Ca. Ab. 39. p) 1 Vern. 332. 
(n) 3 Atkyns, 589. () 1 Vern. 332. 


be- 
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between the ſame parties as the latter. For if 
a man inſtitutes a ſuit, and afterwards ſells part 
of the property in queſtion to another, who 
files an original bill touching the part ſo pur- 
chaſed by him, a plea of the former ſuit de- 
pending touching the whole property will 
hold (r). So whete one part-owner of a ſhip 
filed a bill againſt the huſband for an account, 
and afterwards the ſame part-owner and the 
reſt of the owners filed a bill for the ſame 
purpoſe, the tendency of the firſt ſuit was held 
a good plea to the laſt (s) ; for though the firſt 
bill was inſufficient for want of parties, yet by 
the ſecond bill the defendant was doubly vexed 
for the ſame cauſe. The courſe which the court 
has taken in ſuch caſe has been to diſmiſs the 
firſt bill, and to direct the defendant in the 
ſecond cauſe to anſwer upon being paid the 
coſts of the plea allowed (f). Where a ſecond 
bill is brought by the ſame perſon for the ſame 
purpoſe but 1n a different right ; as where the 
executor of an adminiſtrator brought a bill, 
conceiving himſelf to be the perſonal repreſen- 
tative of the inteſtate, and afterwards procured 
adminiſtration de bonis non, and brought another 
bill (u); the pendency of the former bill is 


(r) 1 Eq. Ca. Ab. 39- ( ) 1 Chan. Ca. 241. 
(s) Durand v Hutchinſon, (u) 2 Atkyns, 44. 
Mich. 177 1, in Chan. 


not 
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not a good plea. The reaſon of this determi- 
nation ſcems to have been, that the firſt bill be- 


ing wholly irregular the plaintiff could have 
no benefit from it, and it might have been dil- 
miſſed upon demurrer. Where a decree is 
made upon a bill brought by a creditor on be- 
half of himſelf and all other creditors of the 
ſame perſon, and another creditor comes in be- 
fore the maſter to take the benefit of the de- 
cree and proves his debt, and then files a bill 
on behaif of himſelf and the other creditors, 
the defendants may plead the pendency of the 
former ſuit ; for a man coming under a decree is 
guafi a party (x.) The proper way for a credi- 
tor in ſuch a ſituation to proceed, if the plain- 
tiff in the original ſuit is dilatory, is by appli- 
cation to the court for liberty to conduct the 
cauſe. | 

If a plaintiff ſues a defendant at the ſame 
time for the ſame cauſe at common law and 
in equity, the defendant, after anſwer put in, 
may apply to the court that the plaintiff may 
make his election where he will proceed; but 
cannot plead the pendency of the ſuit at com- 
mon law in bar of the ſuit in equity (y), though 
the practice was formerly otherwiſe z). 


(x) 3 Atkyns, 557. (2) Ord. in Chan. 99. ed. 
(y) 3 P. Wms. go. 1739. 
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Pleas in bar, of matters of record, or of 


matters in the nature of matters of record, in 


ſome court not being a court of equity, may 
be, 1. a fine, 2. a recovery, 3. a judgment at 
law, or ſentence of ſome other court. 

1. A plea of a fine and non-claim, though a 
legal bar, yet is equally good in equity (a), 
provided it is pleaded with proper aver- 
ments (6). Where a title is merely legal, 
though the deſect is apparent upon the face of 
the deeds, yet the fine will be a bar in equity; 
and a purchaſor will not be affected with no- 
| tice ſo as to make him a truſtee for the perſon 
who had the right. For a defect upon the face 
of title deeds is often the occañon of a fine be- 
ing levied (c). And even a fine levied upon 
bare poſſeſſion, with non-claim, may be a bar 
in equity, if a legal bar, though with notice at 
the time the fine was levied (d). But with re- 
ſpe& to equitable titles there is a diſtinction. 
For where the equity charges the lands only 
the fine bars; but where it charges the perſon 
only, in reſpect of the land, the fine does not 


bar (e). Therefore if a man purchaſes from a 


(a) W. Jones, 416. 1 Ch. (c) 2 Atkyns, 631. 
Ca. 278. (d) 2 Atkyns, 240. 

(b) 2 Atkyns, 631. 3 At- (e) 1 Ch. Ca. 278. 2 At- 
kyns, 303. kyns, 390. 


truſtee, 
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truſtee, and levies a fine, he ſtands in the place 
of the ſeller, and is as much a truſtee as the 
ſeller was (F); provided he has notice of the 
truſt, or is a purchaſer without conſider— 
ation (g). So if the grantee of a mortgagee 
levies a fine, that will not diſcharge the equity of 
redemption (5). But there are caſes, of equi- 
table as well as of legal titles, in which a ſine 
and non-claim will bar, notwithſtanding notice 
at the time of levying the fine (i). If a ine is 
levied where the legal eſtate is in truſtees for 
an infant, and the truſtees neglect to claim, 
the infant, claiming by bill withia five years 
after he attains twenty-one, ſhall not be bar- 
red (E). But perhaps this ſhould be under- 
ſtood as referring to the caſe of a fine levied 
with notice of the title of the infant (J). Where 
a title to lands is mercly equitable, as in the 
caſe of an agreement to ſettle lands to particu- 
lar uſes, claim to avoid the fine muſt be by 
ſubpæna (m). The pendency of a ſuit in equity 
will therefore, in equity, prevent in many caſes 
the running of a fine (n). Upon the whole, 


(f) 2 Atkyns, 631. (4) 2 Vern. 368. 

g) Gilb. on Ch. 62. (1) 3 P. Wms. 309, 310. 

(h) 2 Atkyns, 631. Contr. (m) 1 Ch. Ca. 278. 2 
2 Freem. 21, 69. Freem. 21. 


(i) 2 Atkyns, 631. 3 At- (n) 2 Atkyns, 389. 390. 


| kyns, 303. 560. 
where- 
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wherever a perſon comes in by a title oppoſite 
to the title to a truſt eſtate ; or comes in under 
the title to the truſt eſtate, for valuable con- 
ſideration, without fraud, or notice of fraud or 
of the truſt; a fine and non-claim may be ſet 
up as a bar to the claim of a truſt (0). When a 
fine and non-claim ate ſet up as a bar to a 
claim of a truſt, by a perſon claiming under the 
ſame title, it 1s not ſufficient to aver, that at 
the time the fine was levied the ſeller of the 
eſtate, being ſeiſed or pretending to be ſeiſed, 
conveyed ; but it is neceſſary to aver, that the 
ſeller was actually ſeized. It is not, indeed, 
requiſite to aver, that the ſeller was ſeized in 
fee; an averment that he was ſeized ut de libero 
tenemento, and being ſo ſeized a fine was levied, 
will be ſufficient (p). A fine and non-claim 
may be pleaded in bar to a bill of review (2). 

2. To a claim under an entail, a recovery 
duly ſuffered, with the deed to lead the uſes of 
that recovery may be pleaded ; if the eſtate li- 
mited to the plaintiff, or under which he claims 
is thereby deſtroyed (r). 


(o) Gilb. on Ch. 63. 1763, before Lord North- 
(p) 2 Atkyns, 630. ington. Brown againſt Wil- 
() 2 Vern. 190. liamſon, Trin. 1772, before 


(r) 1 P. Williams, 754 Lord Bathurſt, 
Salkeld againſt Salkeld, 


3. If 
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3. If the judgment of a court of ordinary ju- 
riſdiction has finally determined the rights of 
the parties, the judgment may in general, be 
pleaded in bar of a bill in equity. Thus where 
a bill was brought by a perſon claiming to be 
ſon and heir of Joſcelin car] of Leiceſter; and 
alledged that the earl, being tenant in tail of 
eſtates had ſuffered a recovery and had declared 
the uſe to himſelf and a truſtee in fee; and that 
the plaintiff had brought a writ of right to reco- 
ver the lands, but the defendant had poſſeſſion of 
the title deeds, and intended to ſet up the legal 
eſtate which was veſted in the truſtee ; and pray- 
ed a diſcovery of the deeds, and that the de- 
fendant might be reſtrained from ſetting up 
the eſtate in the truſtee : the defendant plcad- 
ed, as to the diſcovery of the deeds and the re- 
lief, judgment in her favour in the writ of 
right ; and averred that the title in the truſtee, 
which the bill ſought to have removed, had 
Not been given in evidence; and the plea was 
allowed (5). 

To a bill to ſet aſide a judgment, as obtain- 
ed againſt conſcience, the defendant may plead 
the verdict and judgment in bar (z). And a 


(s) Sidney, ſtyling himſelf Perry, in Chanc. 23d July 
Earl of Leiceſter, againſt 1783. | 


(7) 3 Atkyns, 223. 
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ſentence of any, even a foreign court, may be a 
proper defence by way of plea ; but the court 
pronouncing the ſentence muſt at leaſt have 
full juriſdiction to determine the rights of the 
parties (2). If there is any charge of fraud, 
or other circumſtance ſhewn as a ground for 
relief, the judgment or ſentence cannot be 
pleaded ; unleſs the fraud, or other circam- 
ſtance, the ground upon which the judgment 
or ſentence is ſought to be impeached, be de- 
nied, and thus put in iſſue by the plea, and 
the plea ſupported by a full anſwer to the 
charge in the bill. Upon this principle the 
court of exchequer determined in a late caſe, 
upon a bill brought by inſurers of part of the 
property taken on board the Spaniſh ſhips at 
Omoa. The bill charged that the navy, on 
whoſe behalf as captors the defendants had in- 
ſured, were not the real captors, or not the only 
captors ; that the Spaniſh ſhips ſtruck to the 
land forces; and that although the court of 
admiralty had condemned the ſhips taken as 
prizes to the navy, yet that condemnation had 
been obtained in conſequence of the king's 
procurator-general having withdrawn a claim 
made on behalf of the crown at the inſtance of 
the land forces, and of an agreement between 
(7) 3 Atkyns. 215. 
the 
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the ſea and land forces to make a diviſion of the 
treaſure; and that the ſentence was therefore, 
as againſt the plaintiſis the inſurers, not con- 
cluſive. The defendants pleaded the ſentence 
of the admiralty, both to diſcovery of the facts 
ſtated in the bill and to the relief prayed. 
The plea was in many reſpects informal: but 
the court was of opinion that the ſentence thus 
impeached could not be pleaded in bar to the 
diſcovery ſought by the bill; and that as a bar 
to relief it ought to have been ſupported by 
averments, negativing the grounds on which 
it was impeached by the bill (x). 

A will, and probate even in the common 
form in the proper eccleſiaſtical court, which 
is in the nature of a ſentence, is a good 
plea to a bill by perſons claiming as next of 
kin to a perſon ſuppoled to h-ve died in- 
teſtate (z). Even if fraud in obtaining the will 
is charged, that is not a ſufficient equitable 
ground to impeach the probate; for the parties 
may reſort to the eccleſiaſtical court, which 
is competent to determine upon the queſtion of 
fraud (a. But where the fraud practiſed has 
not gone to the whole will, but only to ſome 


(x) Parkinſon ag. Lecras, Ca. 178. 1 Peere Williams, 
23d. Feb. 1781. | 389. 2 Peere Williams, 
(2) 1 Vern. 397. 286. Meadows v. ducheſs 
(a) 2 Vern. 8, 76. 2 Ch. of Kingſton, Michaeclmas, 


— 
1777. 


par- 


6 

particular clauſe; or if the fraud has been 
practiſed to obtain the conſent of the next of 
kin to the probate; the courts of equity have 
laid hold of theſe circumſtances to declare the 
executor a truſtee for the next of kin (6). 
Where there are no fuch circumſtances, the 
probate of the will is a clear bar to a demand 
of perſonal eſtate; and where a teſtator died in a 
foreign country, and left no goods in any other 
country, probate of his will according to the 
law of that country was determined to be 
ſuſlicient, even againſt an adminiſtration ob- 
tained in England (c). 

Pleas in bar, of matters in pais only, ſome- 
times go both to the diſcovery ſought, and to 
the relief prayed by the bill, or by ſome part of 
it; ſometimes only to the diſcovery, or part of 
the diſcovery; and ſometimes only to the re- 
lief, or part of the relief. 

Pleas of this nature (which may go both to 
the diſcovery and relief ſougbt by the bill, or 
by ſome part thereof, but which ſometimes ex- 
tend no farther than the relief) are principal- 
ly, 1. a ſtated account; 2. an ward; z. a re- 
leale; 4. a will or conveyance. 5. A plea of 
any ſtatute which may be a bar to the plaintiff's 
demand, as theſtatute for the prevention of frauds 


{b) 1 Strange, 666. Gilb. (c) 1 Vern. 397. 
103. 1 Veſey, 284. 
and 
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and perjuries or the ſtatutes for limitation of 
actions, may be conſidered as a plea of matter 
in pais for though the ſtatute itſelf is uſually 
ſet forth in the plea, yet that perhaps is un- 
neceſſary, and the ſubſtance of the plea conſiſts 
in the averment of matter neceſſary to bring 
the caſe within the particular ſtatute; and there- 
fore if thoſe matters appeared on the face of 
the bill itſelf it may be preſumed a demurrer 
would hold though this has been doubted. 

1. A plea of a ſtated account is a good bar 
to a bill for an account (d). It muſt ſhew that 
the account was in writing ; or at leaſt it muſt 
ſet forth the balance (e). If the bill charges 
that the plaintiff has no counterpart of the ac- 
count, the account ſhould be annexed by way 
of ſchedule to the anſwer, that if there are any 
errors upon the face of it the plaintiff may 
have an opportunity of pointing them out (/). 
It error or 2 they muſt be de- 
nied by the plea as well as by way of an- 
ſwer (g); and if neither error nor fraud is 
charged, the defendant muſt by the plea aver 
that the ſtated account is juſt and true, to the 
beſt of his knowledge and belief (5). The 


(d) 1 Vern; 100. 2 At- / 3 Atkyns, 303. 
kyns, 1. (g Gilb. on Ch. $6. 
(e) 2 Atkyns, 399, (5) 3 Atkyns, 70. 
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delivery up of vouchers at the time the ac» 
count was ſtated ſeems to be a proper aver- 
ment in a plea of this nature (i), if the fact was 
ſuch. 

2. An award may be pleaded to a bill to ſet 
aſide the award, and open the account (e); and 
it is not only good to the merits of the caſe, 
but likewiſe to the diſcovery ſought by the 
bill (J). But if fraud or partiality are charged 
againit the arbitrators, thoſe charges muſt not 
only be denied by way of averment in the plea, 
but the plea muſt be ſupported by an anſwer 
ſhewing the arbitrators to have been incorrupt 
and impartial (Cm. 

3. If the plaintiff, or a perſon under whom 
he claims, has releaſed the ſubject of his de- 
mand, the defendant may plead the releaſe in 
bar of the bill; and this was admitted in the 
caſe of a bill which prayed that the releaſe 
might be ſet aſide, notwithſtanding the objec- 
tion that a plea of the releaſe is in ſuch a caſe 
exceptio ejuſdem rei cujus petitur difſolutio (n). In 
a plea of a releaſe (o) the defendant muſt ſet out 
the confideration upon which the releaſe was 
made. If a releaſe was pleaded to a bill for an 


(i) Gilb. on Ch. 57. (n) 3 P. Wms. 315. 
(+) 2 Atkyns, 395, 501, (o) 2 Veſey 108. Hardr. 
(1) 2 Atkyns, 529, 644. 168, 3 Brown, P. C. 366. 
(m) 2 Atkyns, 396, 501. 

F account, 


1 
account it muſt be under ſeal; otherwiſe it 
muſt be pleaded as a ſtated account only (). 

4. To a bill brought, upon a ground of equi- 
ty, by an heir at law againſt a deviſee to turn 
the deviſee out of poſſeſſion, the deviſee may 
plead the will, and that it was duly executed(9). 
But in caſes of this kind where the bill has alſo 
prayed a receiver, a plea extending to that part 
of th bil! has been ſo far over. ruled; as it 
might be neceſſary for the court in the progreſs 
of the cauſe to appoint a receiver CY). Upon a 
bill filed by an heir againſt a perſon claiming 
under a conveyance from the anceſtor, the de- 
fendant may plead the conveyance in bar of 
the ſuit. 

5. To a bill for diſcovery and execution of a 
truſt, the ſtatute for prevention of frauds and 
perjuries (s), with an averment that there was 
no declaration of truſt in writing, has been 
pleaded (:). To a bill for a ſpecific performance 
of an agreement, the ſame ſtatute, with an aver- 
ment that there was no agreement in writing 


(p) Gilb. on Ch: 57. Meadows v. Duch. of King- 
() 3 Atk. 17. Anſtis v. ſton. But ſee 2 Veſey, 362, 
Dowſing, cited 2 Veſey 361. 363. 
Meadows v. Duch. of King- (s) 29 Car. II. c. 3. 
Ron, Mich. 1777. (7) 2 Atkyns, 156. 

(r) 3 Atkyns, 17. and | 


ſigned - 
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ſigned by the parties, has been alſo pleaded (x). 
It has been underſtood that this plea extended 
to the diſcovery of a parol agreement, as well 
as to the performance of it ; except where the 


agreement had been ſo far performed that it 


might be deemed a fraud on the party ſeeking 
the benefit of it unleſs it was completely carried 
into execution, and caſes have been determined 
accordingly (5. But it has been doubted whe- 
ther this is the doctrine of the court on the ſub- 
ject: and in a late caſe it was conceived that 
the courts of equity in determining caſes ariſ- 
ing upon this ſtatute had laid down two pro- 
poſitions founded on rules of equity, and 
had given a conſtruction to the act according- 
ly, which amounted to this; that the act was to 
be conſtrued as if there had been an expreſs ex- 
ception, to the extent of thoſe rules, in favour 
of courts of equity, and that no action was to 
be ſuſtained, except upon an agreement 1a writ- 
ing ſigned according to the requiſition of the 
ſtatute, and except upon bills in equity, where 
the party to be charged confeſſed the agree- 
ment by anſwer, or there was a part perform- 
ance of the agreement. It was therefore deter- 
mined that to the fact of the agreement the de- 


(x) Prec. in Chan. 403, ) 6 Brown, P. C. 45. 
533. 4 Wms. 770. 
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fendant muſt anſwer Cz). In all theſe caſes, 
if any matter is charged by the bill which may 
avoid the bar created by the ſtatute, that mat- 
ter muſt be denied, generally, by way of aver- 
ment in the plea ; and it muſt be denied, parti- 
cularly and preciſely, by way of anſwer to ſup- 
port the plea. 

The ſtatute for limitation of actions (a) is 
likewife a good plea (6b). But if a bill charges 
a fraud, and that the fraud was not diſcovered 
till within fix years before filing the bill, the 
ſtatute is not a good plea, unleſs the defendant 
. denies the fraud, or avers that the fraud, if any, 
was diſcovered within fix years before filing 
the bill (c). And though the ſtatute of li- 
mitation is a bar to the claim of a debt, it is 
not to a diſcovery when the debt became due z 
for if that is ſet forth, it will appear to the 
court whether the time limited by the ſtatute 
is elapſed (d). Where a particular ſpecial pro- 
miſe is charged to avoid the operation of the 


(z) Whitchurch againſt 
Beavis in Chancery, 8th Feb. 
1786. This caſe was prin- 
cipally determined on the au- 
thority of a caſe of Child 
againſt Godolphin before lord 
Macclesfield, 1iith March 
1723; but an application has 
been ſiace made to have the 


plea reargued, and the point 
therefore is not finally de- 
cided. 

(a) 21 Jac. I c. 16. 

(b( 3 P. Williams, zog. 
2 Atkyns, 395. Gilb. on Ch. 
61. 3 Brown, P. C. 305. 

(c) 3 P. Wms. 143. 


(d) 2 Atkyns, 51. 
ſtatute, 
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ſtatute, the plaintiff muſt deny the promiſe 
charged by averment in the plea (e), as well as 
by anſwer to ſupport the plea. Where the de- 
mand is of any thing executory, as a note 
for payment of an annuity, or of money at a 
diſtant period or by inſtalments, the de- 
fendant muſt aver that the cauſe of action (7) 
hath not accrued within fix years; becauſe 
the ſtatute bars only as to what was actually 
due ſix years before the action brought (g ). 
Upon a bill for diſcovery of a title, charging 
fraud, and praying poſſeſſion, the ſtatute of li- 
mitations alone is not a good plea to the dif- 
covery ; for the defendant muſt anſwer to the 
charge of fraud (/). The ſtatute of limitations 
may be pleaded to a bill to redeem a mort- 
gage, if the mortgagee has been in poſſeſſion 
twenty years (i); and indeed a demurrer has 
been allowed in this caſe, where the poſſeſſion 
has appeared upon the face of the bill (&), 
though later caſes ſeem to be to the con- 
trary (/). To a bill, on an equitable title to 


(e) 3 Atkyns, 70. (4) 3 P. Wms, 287. Note 
(/) 2 Strange, 1292. B. See alſo 1 Vern. 418. 
(s) 3 Atkyns, 71.  (!) 3 Atkyns, 225, 226. 
(hb) 3 Atkyns, 558. and the authorities there cit- 
(i) 3 Atkyns, 225 ed. 


preſentation 


( 214 ) 

preſentation to a living ſeeking to compel the 
defendant to reſign, plenarty for {ix months be- 
fore the bill was filed may be pleaded in bar ; 
the ſtatute of Weſtminſter the ſecond (m) being 
conſidered for this purpoſe as a ſtatute of limit- 
ation, in bar of an equitable as well as of a legal 
right (=). Butif a quare impedit is brought be- 
fore the ſix months are expired, though the bill 
is filed after, it may be in ſome caſes a ground 
for the court to interfere (o), and conſequently 
plenarty would not in ſuch cafes be pleadable 
in bar. The ſtatute of limitations may alſo be 
pleaded to a bill of revivor, it the proper repre- 
ſentative does not proceed within ſix years after 
abatement of a ſuit, provided there has been 
no decree (). 

In the ſame manner, any other ſtatute which 
may be a bar to the demands of the plaintiff, 
may be pleaded, with the averments neceſſary 
to bring the caſe of the defendant within the 
ſtatute, and to avoid any equity which may be 
ſet up againſt the bar created by the ſtatute. 

A particular ſtatute may alſo be pleaded in 
the ſame manner. Thus to a bill, impeaching a 
ſale of lands in the fens by the conſervators un- 


(n) 13 Edw. I. c. 5. (o) 2 P. Wms. 405. 

(n) 2 P. Wms. 404. 3 At- (p) 1 P. Wms. 742. 
kyns, 459. 

der 
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der the ſtatutes for draining the fens, the de- 
fendant pleaded the ſtatutes, and that the ſale 
was made according to and by virtue of thoſe 
ſtatutes, and the plea was allowed 4). 

X. Suppoling a plaintiff to have a full title 
to the relief he prays, and the defendant can 
ſet up no defence in bar of that title, yet if the 
defendant has an equal claim . to the protection 
of a court of equity to defend his poſſeſſion, as 
the plaintiff has to the aſſiſtance of the court to 
aſſert his right, the court will not interpoſe 
on either fide, This is the cafe where the de- 
fendant claims under a purchaſe or mortgage 
for valuable conſideration without notice of the 
plaintiff's title which he may plead in bar of 
the ſuit (r). Such a plea muſt aver, that the 
perſon who conveyed or mortgaged to the de- 
fendant, was ſeiſed in fee, or pretended to be 
ſeiſed (s), and was in poſleflion (7), if the con- 
veyance purported an immediate transfer of 
the poſleſſion, at the time when he executed the 
purchaſe or mortgage deed (4). It muſt aver 
a conveyance, and not articles merely (x ; for 
if there are articles only, and the detendant is 


() 2 Ch. Ca. 249. (t) 1 Vern. 246. 
(r) 2 Atkyns, 397, 630. (u) 3 P. Wms. 281. 
2 Ventris, 361. (x) 3 P. Wms. 281. 


(s) 3 P. Wms. 281. 


injured 
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injured, he may ſue at law upon the covenants 
in the articles ()). It muſt aver the conſider- 
ation, and actual payment of it; a conſider- 
ation ſecured to be paid is not ſufficient (z). 
The plea muſt alſo deny notice of the plain- 
tiff*s title to a claim (a), previous to the execu- 
tion of the deeds and paynicnt of the conſider- 
ation (5); and the notice ſo denied muſt be 
notice of the exiſtence of the plaintiff's title, 
and not merely notice of the exiſtence of a per- 
ſon who could claim under that title (c). If 
particular inſtances of notice or circumſtances 
of fraud are charged, they muſt be denied as 
ſpecially and particularly as charged in the 
bill (4). The ſpecial and particular denial of 
notice or ld mat be by way of anſwer, 
that the plajntiff may be at liberty to except to 


its ſufficiency (e). But notice and fraud muſt 
alſo be denied generally by way of averment 
in the plea ; otherwiſe the fact of notice, or of 
fraud, will not be in iſſue (/). Notice or fraud 


thus 
(y) 1 Atkyns, 571. e) 4 Vern. 185. | 
(z) 3 Atkyns, 304, 814 (/) 3 P. Wms. 95. Gilb. 
(a) 1 Vern. 179. on Ch. 58. Treat. of Frauds, 
(b) 1 Ch. Ca. 34. 2 Atk. c. 18. p. 220. In the caſe 
631, 3 Atkyns, 304- of Meadows v. Ducheſs of 
(c) 1 Atkyns, 522. Kingſton, Mich. 1777, the 
(d) 3 Atkyns, 815. 2 Ve- chancellor ſeemed to be of 
ſey, 450. | opinion, 


( 27 ) 
thus put in iſſue, if proved, will effectually 
open the plea on the hearing of the cauſe. 


opinion, that notice, and 
fraud, were to be denied by 
way of averment in the plea, 
in caſes only where the denial 
made part of an equitable de- 
fence; as in a plea of purchaſe 
for valuable conſideration, the 
denial of notice muſt be by 
way of averment in the plea, 
becauſe the want of notice 
creates the equitable bar. 
But in Davie and Cheſter, in 
Chan. March 1oth, 1780, a 
decree eſtabliſhing a modus 
having been pleaded in a bill 
for tithes in which the plaintiff 
ſtated that the defendants ſet 
up the decree as a bar to his 
claim, and to avoid the effect 
of the decree charged that it 
had been obtained by collu- 
ſion, the chancellor was of opi- 
nion that the defendants not 
having by averments in the 
plea denied the colluſion ; al- 
though they had done ſo by 
anſwer in ſupport of the plea, 
the plea was bad in form, and 
he over-ruled it accordingly. 
And in Hoare and Parker, in 
Chan. 17th and 19th of Ja- 
nuary 1785, the plaintiffs 


A purchaſor 


brought their bill as truſtees, 
claiming quantities of plate de- 
ſcribed in a ſchedule annexed 
to the bill, of which the uſe 
had been given by the will of 
admiral Stewart to his widow 
for her life, and after her 
death to his ſon and his iflue. 
The defendant was a pawn- 
broker, with whom the plate, 
or part of it, was alledged to 
have been pledged by the wi- 
dow); and the bill ſought a 
diſcovery of the particular 
pieces of plate pawned, in or- 
der to found an action of tro- 
ver. The deſendant pleaded 
to ſo much of the bill as ſought 
a diſcovery of the plate pawn- 
ed as after-mentioned in the 
plea, and of the plate ſpecified 
in the ſchedule annexed to the 
bill, that Mrs. Stewart had 
pledged divers articles of plate 
at ſeveral times ſtated in the 
plea, for ſums of money ſpe- 
cified in the plea, which ſums 
the defendant averred were 
paid to Mrs. Stewart; and he 


alſo averred that he had no 


notice of the will of admiral 


Stewart till after the death of 


Mrs, 
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A purchaſor with notice, of a purchaſor with. 
out notice, may ſhelter himſelf under the ſirſt 
purchaſor (g. Buc notice to an agent is notice 
to the principal (); and where a perſon, having 
notice, purchaſed in the name of another who 
had no notice, and knew nothing of the pur- 
chaſe, but afterwards approved it, and with- 
out notice paid the purchaſe-money, and pro- 
cured a conveyance ; the perſon firſt contract- 
ing was conſidered from the beginning as the 
agent of the actual purchaſor, who was there- 
fore held affected with notice (i). A ſettle- 
ment in conſideration of marriage is equivalent 
to a purchaſe for a valuable conſideration, and 
may be pleaded in the fame manner (4). It 
a ſettlement is made after marriage in pur- 
ſuance of an agreement before marriage, the 
agreement, as well as the ſettlement, muſt be 


in the ſchedule, of which a 
diſcovery was ſought by the 


Mrs. Stewart ; but he did not 
aver by his plea that he had 


no plate pawned with him by bill. . 

Mrs. Stewart beſides the pieces (g) Prec. in Chan. 51. 
pawned at the particular times 1 Atkyns, 571. 2 Atkyns, 
mentioned in theplea, although 1 39, 242. 


he did by his anſwer deny that 
he had any other. The chan- 
cellor was of opinion that the 
piea was therefore defective 
in point of form, as it extend- 
ed to all the plate mentioned 


(h) 2 Vern. 574. 
(i) 1 Brown. Parl. Ca. 
244. 2 Brown. Parl. Ca. 


595. 
4) Rep. Temp. Finch 9. 


ſhewn. 


( 219 ) 

ſhewn (/). A widow, defendant to a ſuit 
brought by any perſon, claiming under her huſ- 
band, to diſcover her title to lands of which ſhe 
is in poſſeſſion as her jointure, may plead her ſet- 
tlement in bar to any diſcovery; unleſs the plain- 
tiff offers (n), and is able, to confirm her join- 
ture, But a plea of this nature muſt ſet forth 
the ſettlement, and the lands comprized in it 
with ſufficient certainty (). A plea of purchaſe 
for a valuable conſideration protects a defend- 
ant from giving any anſwer to a title ſet up 
by the plaintiff; but a plea of bare title only, 
without ſetting forth any conſideration, 1s not 
ſufficient for that purpoſe (o). Upon a plea of 
purchaſe for a valuable conſideration, to a diſ- 
covery of deeds and writings, the purchaſe _ 
deed muſt be excepted ; for it is pleaded (p). 

A plea of purchaſe for a valuable conſider- 
ation without notice of the plaintiff's title will 
hold to a bill to perpetuate the teſtimony of 
witneſſes, though there are few caſes in which 
the court will not give that aſſiſtance to the 
furtherance of juſtice ; but as in this caſe the 
defendant has as much claim as the plaintiff to 
the protection of the court, it will not interfere. 
Thus to a bill to perpetuate the teſtimony of 


(!) 1 Vern. 139. (o) 2 Atkyns, 241. 


(m) 2 Veley, 450. (p) 2 Veſey, 107. 
(u) 1 Atkyns, 52. 


witneſſes 
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witneſſes to a will the defendant pleaded pur. 
chaſe for a valuable conſideration without no- 
tice of the will (%); and a plea of purchaſe for 
a valuable conſideration was allowed to a bill 
to perpetuate the teſtimony of witneſles to the 
fact that a perſon under whom the purchaſor 
claimed was a papiſt (7). 

XI. Though a plaintiff may be fully intitled 
to the relief he prays, and the defendant may 
have no claim to the protection of the court 
which ought to prevent its interference, yet 
the defendant may object to the bill if it is de- 
ficient to anſwer the purpoſes of complete juſ- 
tice. This 1s uſually for want of proper parties; 
and if the defect is not apparent on the face of 
the bill, the defendant may plead the matter 
neceſſary to ſhew it (g). A plea of want of parties 
goes both to diſcovery and relief, where relief is 
prayed, though the want of parties is no objec- 
tion to a bill for a diſcovery merely (z). Where 
a ſufficient reaſon to excuſe the defect is ſug- 


geſted by the bill; as where a perſonal repre- 


ſentative is a neceſlary party, and the bill ſtates 
that the repreſentation 1s in conteſt in the eccle. 


(q) 1 Vern, 354- (s) 1 Vern. 110. 2 At- 
(r) 3 Brown, P. C. 473. kyns, 51. 
| (t) 2 Eq. Ca. Ab. 170. 


ſiaſtical 
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ſiaſtical court (u); or where the party is reſident 
out of the juriſdiction of the court (x), and the 
bill charges that fact; or where a bill ſeeks a 
diſcovery of the neceſſary parties (y); an ob- 
jection for want of parties will not be allowed: 
unleſs, perhaps, the defendant ſhould contro- 
vert the excuſe made by the bill, by pleading 
matter to ſhew it falſe. Thus, in the firſt in- 
ſtance, if before the filing of the bill the conteſt 
in the eccleſiaſtical court was determined, and 
adminiſtration granted, and the defendant 
ſhewed this by plea, perhaps the objection for 
want of parties would be in ſtrictneſs good. 
Upon arguing a plea of this kind, the court, 
inſtead of allowing it, has given the plaintiff 
leave to amend the bill upon payment of 
colts (z): a liberty which he may alſo obtain 
after allowance of a plea according to the com- 
mon courſe of the court; for the ſuit is not de- 
termined by allowance of a plea, as it is by al- 
lowance of a demiurrer to the whole of a bill. 
Having thus conſidered all the objections to 
a bill which have occurred as extending to re- 
lief, and which likewiſe extend to diſcovery 
wherever it is merely ſought for the purpoſe of 


(u) 2 Atkyns, 51. i Vern. 95. 
(*) Prec. in Chanc, 83. (2) 1 P. Wms. 428. 
2 Atkyns, 510. 
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obtaining relief, and can have no other end, 
it remains to treat of ſuch objections as are 
grounds of plea to diſcovery only. Theſe are 
nearly the ſame as thoſe which have been al- 
ready mentioned as cauſes of demurrer to diſ- 
covery. They may be I. That the plaintiff's 
caſe is not ſuch as intitles a court of equity to 
aſſume a juriſdiction to compel a diſcovery in 
his favour; II. That the plaintiff has no inte- 
reſt in the ſubject, or no intereſt which entitles 
him to call on the defendant for a diſcovery; 
III. That the defendant has no intereſt in the 
ſubject to entitle the plaintiff to inſtitute a ſuit 
againſt him even for the purpoſe of diſcovery 
only; IV. That the ſituation of the defendant 
renders it improper for a court of equity to 
compel a diſcovery. | 

I. If the plaintiff's caſe is not ſuch as entitles 
a court of equity to aſſume a juriſdiction to 
compel a diſcovery in his favour, though he 
falſely ſtates a different caſe by his bill, ſo that 
it is not liable to a demurrer, the defendant 
may by plea ſtate the matter neceſſary to ſhew 
the truth to the court. 

II. If a plaintiff by his bill ſtates himſelf to 
have an intereſt which entitles him to call on the 
defendant for a diſcovery, though in truth he 
has no ſuch intereſt, the defendant may by plea 

protect 
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protect himſelf from making the diſcovery, 
which may involve him in difficulty and ex- 
pence, and perhaps may be prejudicial to him 
in other caſes. Thus if a plaintiff ſtates him- 
ſelf to be heir or adminiſtrator of a perſon dead 
inteſtate, and in that character ſeeks a diſcove- 
ry from a perſon in poſſeſſion of property 
which did belong to the deceaſed, of his title 
thereto, or of the particulars of which it con- 
fits; the defendant may plead that another per- 
ſon is heir or perſonal repreſentative, or that 
the perſon alledged to be dead is living (=). 

III. It has been already obſerved that if a 
claim of intereſt is alledged by a bill againſt a 
perſon who has no intereſt in the ſubject he 
cannot by demurrer protect himſelf from a dif- 
covery, and muſt reſort either to a plea (a) or 
diſclaimer: by either of which means it ſhould 
ſeem he may protect himſelf from making by 
anſwer, that diſcovery which he may properly 
be required to make if called upon as a wit- 
neſs. 

IV. The ſituation of a defendant may render 
it improper for a court of equity to compel a 
diſcovery : 1. becauſe the diſcovery may ſubject 
him to pains and penalties; 2. becauſe it will 
ſubject him to a forfeiture, or ſomething 1n the 


2) Ord againſt William- (a) 1 Veſey, 426. 
fon, Trin. 1773. 


nature 
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nature of a forfeiture; 3. becauſe it would be- 
tray the confidence repoſed in him as a coun- 
ſel, attorney, or arbitrator; 4. becauſe he is a 
purchaſor for a valuable conſideration without 
notice of the plaintiff's title. 

1. It has been already obſerved, that no per- 
ſon is bound to anſwer ſo as to ſubject himſelf 
to pumiſhment, in whatever manner that puniſh- 
ment ariſes, or whatever 1s the nature of the 
puniſhment (5). If therefore a bill requires an 
anſwer which may ſubject the defendant to any 
pains or penalties, or tend to accuſe him of any 
crime, and this is not ſo apparent upon the face 
of the bill that the defendant can demur, he 
may by plea ſet forth by what means he may be 
liable to puniſhment, and inſiſt he is not bound 
to anſwer the bill, or ſo much thereof as the 
plea will cover (c). Thus to a bill brought for 
diſcovery of a marriage, where the fact, if true, 
would have ſubjected the party to puniſhment 
in the eccleſiaſtical court for inceſt, the de- 
fendant pleaded matter to ſhew that the mar- 
riage, if real was inceſtuous, and would ſub- 
ject the parties to pains and penalties (d). 

And where a bill was brought againſt a wo- 
man claiming as widow of a perſon dead, al- 


(b) Pag. 157. See 2 Ve- (c) 1 Vern. 110. 
ſey, 245. -1 Vern. 109. (d) 2 Veley, 243. 
ledging 
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ledging that before her marriage with the de- 
ceaſed ſhe was married to another perſon, who 
was living at the time of her marriage with the 
deceaſed; the defendant pleaded that mar- 
riage to the diſcovery of the ſuppoſed firſt 
marriage, and inſiſted that ſhe was not com- 
pellable to anſwer to the fact of the firſt mar- 
riage as it would tend to ſhew her guilty of 
bigamy (e). So to a bill for a diſcovery whe- 
ther the defendant had become a purchaſer of 
an eſtate of which the ſuppoſed ſeller was not 
in poſſeſſion, the defendant pleaded the ſtatute 
againſt ſelling or contracting for any pretended 
rights or titles (J). And to a bill brought by 
inſurers for a diſcovery of what goods had 
been ſhipped on board a veſſel, the defendant 
pleaded the ſtatutes which made it penal to ex- 
port wool. He was, however, directed to anſwer 
ſo far as to diſcover what goods were on board 
the veſſel beſides wool (g). But where the diſ- 
covery ſought was not of a fact which could ſub- 
je& the defendant to any penalty, though con- 
nected with another fact which might; as 
where the queſtion was, whether the defen- 
dant had a legitimate ſon; the defendant was 
compelled to anſwer. For the diſcovery of that 


| (e) 3 Brown. P. C. 65. 72 1 Atkyns, 53. 
Yz; P. Was. 375. 
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fact would not ſubject him to a penalty, 

though the diſcovery of his marriage with the 
mother of the ſon might; and therefore he was 
not compelled to diſcover the marriage (9). 

2. It has been allo (i) obſerved, that no per- 
fon ; is bound to anſwer ſo as to ſubject bimſelf 
to any forfeiture, or to any. thing in the nature 
of a forfeiture (4). If this is not apparent on 
the bill, the defence muſt be made by way of 
plea. Thus where a bill was brought to diſ- 
cover whether the defendant had aſſigned a 
leaſe, he pleaded to the diſcovery a proviſo in 
the leaſe making it void in caſe of aſſign- 
ment (CI). And to a bill ſeeking a diſcovery 
whether a perſon under whom the defendant 

1 claimed was a papiſt, the defendant pleaded 
1 his title, and the ſtatute of 11 and 12 William 
| III. diſabling papiſts (). But ſuch a plea will 
only bar the diſcovery of the fact which would 

occaſion a forfeiture, Therefore, where a te- 

nant for life pleaded, to a bill for diſcovery 
whether he was tenant for life or not, that he 

| had made a leaſe for the life of another which 
if he was tenant for his own life only might 
occaſion a forfeiture, the plea was over-rul.- 
ed (). So upon a bill charging the defend- 


(5) 2 Veſey, 493. (m) 1 Atkyns, 526, 528. 
(i) Pag. 160. 2 Veley, 389. 
(#) 1 Atkyns, 526. (a) 2 Veley, 108. 


(1) 1 Eq. Ca. Ab. 77. 
ant 
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ant to be tenant for life, and that he had commit- 
ted waſte; it was determined that he might plead 
to the diſcovery of the act which would occaſion 
the forfeiture, the waſte, but that he could not 
plead to the diſcovery whether he was tenant 
for life or not (o). So upon a bill to diſcover 
whether the defendant was an alien ; and whe- 
ther her child was an alien, and where born; 
it was held the defendant was not bound to diſ- 
cover whether ſhe was herſelf an alien ; but ſhe 
was compelled to diſcover whether her child 
was an alien, and where born (p). In all caſes 
of forfeiture, if the plaintiff is intitled alone to 
the benefit of the forfeiture (9), and waives it 
by his bill, the defendant will be compelled to 
make the diſcovery required. And though the 
plaintiff is not entitled to the benefit of the 
forfeiture, yet if the defendant has by his own 
agreement bound himſelf not to inſiſt on being 
ptoteded from making the diſcovery, the court 
will compel him to make it (7). 

3. If a bill ſeeks a diſcovery, of a fact from 
one whoſe knowledge of the fact was derived 
from the confidence repoſed in him as a coun- 
tel, an attorney, or an arbitrator, he may plead, 


— 


(o) 2 Veſey, 109. (7) Moſely, 75. 


(p) 2 Veſey, 494. Par- (r) Moſely, 7, and the 
ker, 144. | caſes there cited. 
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in bar of the diſcovery, that his knowledge of 
the fat was ſo obtained (). 

4. If a defendant is a purchaſer for a valu- 
able conſideration without notice of the plain- 
tiff 's title, a court of equity will not in general 
compel him to make any diſcovery which may 
affect his own title. Thus if a bill is filed for 
diſcovery of goods purchaſed of a bankrupt, the 
defendant may plead that he purchaſed them 
bona ide, for a valuable conſideration paid be- 
fore the commiſſion of bankrupt was ſued out, 
and before he had any notice of the bankrupt- 
cy CY. 

Pleas have been hitherto conſidered with 
reference only to original bills; and of theſe 
a certiorari bill, from the nature of the 
proceedings upon it, will not admit of a 
plea (uv). But the ſame grounds of plea will 
hold in many caſes to the ſeveral other kinds 
of bills, according to their reſpective natures ; 
and ſome of them, as already obſerved, admir 
of a peculiar defence which may be urged by 
way of plea. 

Thus if a bill of revivor is brought without 
| ſufficient cauſe to revive the ſuit againſt the de- 


(s) 1 Ch. Ca. 273. Rep. 66. where a plea, to 
(i) 2 Chan. Ca. 72, 73. a certiorari bill, of a decree 
13Vern. 27. in the inferior court, is men- 


(u) Sce however, 3 Ch. tioned. 
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fendant, and this is not apparent on the bill, 
the defendant may plead the matter neceſſary 
to ſhew that the plaintiff is not intitled to re- 
vive the ſuit againſt him (x“. Or if the plain- 
tiff is not intitled to revive the ſuit at all, 
though a title is ſtated in the bill ſo that the 
defendant cannot demur, the objection to the 
plaintiff's title may alſo be taken by way of 
plea. Indeed it ſeems to have been conſidered 
that a defendant can only object to revivor by 
way of plea or demurrer (y), and there appears 
ground for the practice. For if the defendant 
objects by anſwer merely, the point can only 
be determined by bringing the cauſe regularly 
to a hearing; but if the objection is taken by 
plea or demurrer, it may in general be immedi- 
ately determined in a ſummary wav. However, 
if a defendant objects by anſwer only, or does 
not object at all, yet if it appears to the court 
that the plaintiff has no title ta revive the ſuit 
againſt the defendant he can take no benefit 
from it (z_). If a perſon intitled to revive a 
ſuit does not proceed in due time he may be 
barred by the ſtatute for limitation of actions, 
which may be pleaded to a bill of revivor af. 
terwards filed (a). If a ſupplemental bill is 


(x) 3 P. Wms. 348. (z) 3 P. Wms. 348. 
() 3 P. Wms. 348. (a) 1 P. Wms. 742. 
brought 
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brought upon matter which aroſe before the 
original bill was filed, and this is not apparent 
on the bill, the defendant may plead that fact. 
And if a bill is amended by ſtating a matter 
ariſen ſubſequent to the filing. of the bill, and 
which conſequently ought to have been the 
ſubject of a ſupplemental bill, advantage may 
be taken of the irregularity by way of plea, if 
it does not ſufficiently appear on the bill to 
found a demurrer; but if the defendant an- 
ſwers he waives the objection to the irregulari- 
ty, and cannot make it ad the hearing (c). 

A croſs bill differing in nothing from the 
firſt ſpecies of bills, with reſpe& to which 
pleas in general have been conſidered, except 
that it is always occaſioned by a former bill, it 
is not liable to any plea which will not hold to 
the firſt ſpecies of bill. And a croſs bill is not 
liable to ſome pleas which will hold to the firſt 
ſpecies of bills; as pleas to the juriſdiction of 
the court, and pleas to the perſon of the plain- 
tiff, the ſufficiency of which ſeem both affirmed- 
by the original bill; unleſs the croſs bill is ex- 
hibited in the name of ſome perſon alone, who 
is alone incapable of inſtituting a ſuit, as an in- 
fant, a feme covert, an idiot, or a lunatic. 


(ee Belchier againſt Pearſon, at the Rolls, 13th July 
1782. 


It 
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It has been already mentioned (d), that a 
part of the conſtant defence to a bill of review, 
for error apparent on a decree, has been ſaid to be 
by a plea of the decree (e): but that a demurrer 
ſeemed to be the proper defence, and that the 
books of practice give the form of a demurrer 
only to ſuch a bill, Where any matter beyond 
the decree, as length of time, a purchaſe for a 
valuable conſideration, or any other matter, is 
to be offered againſt opening of the inrolment, 
that matter muſt be pleaded ). And if a de- 
murrer to a bill of review has been allowed, and 
the order allowing it is inrolled, it is an effec- 
tual bar to a new bill of reaiew (g) on the ſame 
grounds, and may be pleaded accordingly. - A 
bill of review, upon the diſcovery of new mat- 
ter, ſeems hable to any plea which would have 
avoided the effect of that matter if charged in 
the original bill. Other bills in the nature of 
bills of review ſeem to be in the ſame ſituation : 
and if the matter alledged to have been diſco- 
vered ſince the decree came to the plaintiff's 
knowledge before the decree, the defendant to 
the bill may plead that fact in bar (5). If a 


(4) Page 166. (g) 2 Chan. Ca. 133. 
(e) 1 Vern. 392. Nelſon's 1 Vern, 135, 417, 441. 
Rep, 53. 2 Vern. 120. 


72 2 Veſey, 109. 1 Atkyns, 40. | 
| decree 
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decree 1s ſought to be impeached on the ground 
of fraud, the proper defence ſeems to be a plea 
of the decree, accompanied by a denial of the 
fraud charged Ci). 
If a plaintiff filing a bill to carry a decree in- 
to execution, has no right to the benefit of the 
decree, the defendant may plead the fact, if it 
is not ſo apparent on the bill as to admit of a 
demurrer. Bills in the nature of bills of revi- 
yor or of ſupplemental bills are liable to the 
fame pleas as the bills of whoſe nature they 
partake. 
_ Having thus conſidered bung of the principal 
grounds upon which pleas to the ſeveral kinds 
of bills may be ſupported, it will be proper to. 
obſerve ſome particulars with reſpect to, 1. the 
nature of pleas in general; 2. their form; 3. 
the manner in which they are offered to the 
court; and 4. the manner in which their validi- 

ty is decided. 

1. In pleading. there muſt in general be the 
ſame ſtrictneſs in equity as at law (&); at leaſt 
in matter of ſubſtance. A plea in bar muſt fol- 
low the bill, and not evade it, or miſtake the 
ſubje& of it (i). If a plea does not go to the 


+ (i) 1 Brown. Parl. Ca. (I) 2 Atkyns, 632. 
417. 7 Vin. Ab. 398. pl. (1) Bunb. Los 2 Atkyns, 
15. 2 Eq. Ca. Ab. 177. 603. 
2 P. Wms. 73. 
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whole bill, it muſt expreſs to what part of the 
bill the defendant pleads; and therefore a plea 
to ſuch parts of the bill as are not anſwered 
muſt be over-ruled as too general (m. So if 
the parts of the bill to which the plea extends 
are not clearly and preciſely expreſſed: as if the 
plea is general, with an exception of matters 
after mentioned, and is accompanied by an an- 
ſwer; the plea is bad. For the court cannot 
judge what the plea .covers, without looking 
into the anſwer, and determining whether it 
1s ſufficient or not, before the validity of the 
plea can be conſidered (n). 

It is generally conſidered that a plea ought 
not to contain more defences than one; and 
though a plea may þe bad in part and not in 
the whole (o), and may accordingly be allowed 
in part and over-ruled in part, yet there does 
not appear any caſe in which two defences of- 
fered by a plea have been ſeparated, and one 
allowed as a bar. Thus if a defendant pleads a 
fine and non-claim which is a legal bar, and a 
purchaſe for a valuable conſideration without 
notice of the plaintiff's claim which is an equi- 
table bar: if either ſhould appear not to be a 
bar, as if the defendant by anſwer ſhould 


(m) 3 Atk. 70. Moſely, (o) 1 Atk. 53. 2 Atk. 44. 
40. 155, 284. 3 Atk. 589. 1. 
(n) 2 Veſey, 108. Vel. 208. 
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admit facts amounting to notice; or if the plea in 
reſpect to either part ſhould be informal; there 
ſeems to be no caſe in which the court has ſe- 
parated the two matters pleaded, and allowed 
one as a bar and diſallowed the other. And as 
the end of a plea is to reduce the cauſe, or the 
Part of it covered by a plea, to a ſingle point; 
in order to fave expence to the parties, or to 
protect the defendant from a diſcovery which 
he ought not to be compelled to make; and 
the court to that end inſtantly decides on the 
validity of the defence, taking the plea, and 
the bill ſo far as it is contradicted by the 
plea, to be true: a double plea is generally con- 
fidered as informal and improper. For if twa 
matters, of defence may be thus offered, the 
ſame reaſon will juſtify the making any num- 
ber of defences in the ſame way, by which the 

ends intended by a plea would not be obtained; 
and the court would be compelled to give in- 
ſtant judgment on a variety of defences, with 
all their circumſtances as alledged by the plea, 
before they are made out in proof: and conſe- 
quently would decide upon a complicated caſe 
which might not exiſt, This reaſoning perhaps 
does not in its extent apply with equal force to 
the caſe of two ſeveral bars pleaded as ſeveral 


pleas though to the ſame matter; andit may be 
ſaid 
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ſaid that ſuch pleading is admitted at law, and 
ought therefore to be equally ſo in equity. But 
it ſhould be conſidered that a plea is not the 
only mode of defence in equity, and that there - 
fore there is not the ſame neceſſity as at law 
for admitting this kind of pleading. But 
though a defence offered by Way of plea conſiſt 
of a great variety of circumſtances, yet if they 
all tend to one point the plea may be good (p), 
Thus a plea of title deduced from the perſon 
under whom the plaintiff claims may be a good 
plea, though conſiſting of a great variety of 
circumſtances (); for the title is a ſingle 
point to which the cauſe is reduced by the 
plea. It therefore ſeems that a plea can be al- 
lowed in part only with reſpe& to its extent, 
the quantity of the bill covered by it; and 
that if any part of the defence made by the 
| plea is bad, the whole muſt be over-ruled. 

A plea muſt aver facts to which the plaintiff 
may reply, and not in the nature of a demurrer, 
reſt on facts in the bill (7). The averments 
ought in general to be poſitive. In ſome 
caſes, indeed, a defendant has been permitted 
to aver according to the beſt of his knowledge 


(p) 1 P. Williams. 725. 1724-5, and 1 P. Williams, 
3 Atkyns. 341. 387. Note 1. 3d edit. 

() Martin and Martin, (r) 3 Atkyns, 558. 
Houſe of Lords, 6th March, 
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and belief; as than an account is juſt and 
true (5): and in all caſes of negative aver- 
ments, and of averments of facts not within 
the immediate knowledge of the defendant, it 
may ſeem improper to require a poſitive aſſer- 
tion. Unleſs however the averment is poſi- 
tive, the matter in iflue appears to be, not the 
fact itſelf but the defendant's belief of it: and 
the conſcience of the defendant is ſaved by 
the nature of the oath adminiſtered ; which is, 
that ſo much of the plea as relates to his own 
acts is true, and that ſo much as relates to the 
acts of others he believes to be true. All the 
facts neceſſary to render the plea a complete 
equitable bar to the caſe made by the bill, ſo 
far as the plea extends, that the plaintiff may 
take iſſue upon it (t), muſt be clearly and dif. 
tinctly averred. Averments are likewiſe ne- 
ceſſary to exclude intendments which would 
otherwiſe be made againſt the pleader; and 
the averments muſt be ſufficient to ſupport the 
plea (u). 

If there is any charge in the bill, which is an 
equitable circumſtance in favour of the plain- 
tiff's caſe againſt the matter pleaded ; as fraud, 
or notice of title; that charge muſt be denied 


(s) 3 Atkyns, 50. Tot- (!) Gilb. on Ch. 58. 
hill, 70. (u) 2 Veſey, 245. 
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by way of anſwer, as well as by averment in 
the plea. In this caſe the anſwer muſt be full 
and clear, or it will not be effectual to ſupport 
the plea (x); for the court will intend the mat- 
ters ſo charged againſt the pleader, unleſs they, 
are fully and clearly denied (y). But if they 
are in ſubſtance fully and clearly denied it will 
be ſufficient to ſupport the plea, although all 
the circumſtances charged in the bill may not 
be preciſely anſwered (z). Though the court 
upon argument of the plea may hold theſe 
charges ſufficiently denied by the anſwer to ex- 
clude intendments againſt the pleader, yet if 
the plaintiff thinks the anſwer to any of them 
is evaſive, he may except to the ſufficiency of 
the anſwer in thoſe points. A defendant may 
alſo ſupport his plea by an anſwer touching any 
thing not charged by the bill, as notice of a 
title, or fraud; for by ſuch an anſwer nothing 
is put in iſſue covered by the plea from being 
put in iſſue (a), and the anſwer can only be 
uſed to ſupport or diſprove the plea. But if 
a plea is coupled with an anſwer to any part of 
the bill covered by the plea, and which conſe- 


(x) 3 Atkyns, 304, 815. (5) 2 Atkyns, 241. Gilb. 

3 P. Wms. 145. 3 Brown, 185. | 

Parl. Ca. 373» 374+ (z) 3 Brown, P. C. 373. 
(a) Gilb. on Ch. 58, 59, 
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quently the defendant by the plea declines to 
anſwer, the plea will upon argument be over- 
ruled (5). 

2. A plea like a demurrer is introduced by 
a proteſtation againſt the confeſſion of the 
truth of any matter contained in the bill. For 
the purpoſe of determining the validity of the 
plea, the bill ſo far as it is not contradicted by 
the plea (c) is taken for true; and the proteſ- 
tation has probably been uſed to prevent the 
ſame concluſion for other purpoſes. The ex- 
tent of the plea; that is whether it is intended 
to cover the whole bill, or a part of it only, 
and what part in particular; is uſually ſtated in 
the next place; and this, as before obſerved, 
muſt be clearly and diſtinctly ſhewn. The 
matter relied upon as an objeQtion to the juriſ- 
diction of the court, to the perſon of the plain- 
tiff or defendant, or in bar of the ſuit, gene- 
rally follows, accompanied by ſuch averments 
as are neceſſary to ſupport it. The plea com- 
monly concludes with a repetition that the 
matters ſo offered are relied upon as an objec- 
tion or bar to the ſuit, or ſo much of it as the 
plea extends to; and prays the judgment of the 
court whether the detendant ought to be com- 


(b) 2 Atkyns, 155. Gilb, (c) 2 Atkyns, 51. 
on Ch. 58, | 
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pelled further to anſwer the bill, or ſuch part 
as is thus pleaded to. It the plea is accom» 
panied by an anſwer merely to ſupport it, the 
anſwer is ſtated to be made for that purpoſe, 
not waiving the plea. If the plea is to part of 
a bill only, and there is an anſwer to the reſt, 
it is expreſſed to be an anſwer to ſo much of 
the bill as is not before pleaded to, and is pre- 
ceded by the ſame proteſtation againſt waiver 
of the plea. 

3. A plea is filed like a demurrer in the pro- 
per office; and pleas in bar of matters in pats 
. (4) muſt be upon oath of the defendant; but 
pleas to the juriſdiction of the court, or in diſ- 
ability of the perſon of the plaintiff (e), or pleas 
in bar of any matter of record or of matters re- 
corded or as of record in the court itſelf (f) 
or any other court, need not be upon oath. 

4. If the plaintiff conceives a plea to be de- 
fective in point of form, or ſubſtance, he may 
take the judgment of the court upon its ſuf- 
ſiciency. And if the defendant is anxious to 
have the point determined he may alſo take the 
ſame proceeding. Upon argument of a plea it 
may either be allowed ſimply, or the benefit of 


{d) Prac. Reg. 174. (f) Prac. Reg. 174. 
(e) Ord. in Ch. 96. 
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it may be ſaved to the hearing, or it may be or- 
dered to ſtand for an anſwer. In the firſt cafe 


the plea is determined to be a full bar to ſo 


much of the bill as it covers, if the matter 
pleaded, with the averments neceſſary to ſup- 
port it, are true. If therefore a plea is allow- 
ed upon argument, or the plaintiff without 
argument thinks it, though good in form 
and ſubſtance, not true in point of fact; 
he may take iſſue upon it, and proceed to diſ- 
prove the fads upon which it is endeavoured to 
be ſupported (g). For if the plea is, upon 
argument, held to be good in law; or the 
plaintiff admits it to be ſo by replying to it (5); 
_ the truth of the plea is the only ſubject of queſ- 
tion remaining, ſo far as the plea extends : 
and nothing but the matters contained in the 
"plea, as to ſo much of the bill as the plea co- 
vers, is in iſſue between the parties (i). If 
thereforc iflue is thus taken upon the plea, 
the defendant muſt prove the facts it ſuggeſts. 
If he fails in this proof, ſo that at the hearing 
of the cauſe the plea is held to be no bar, the 
plaintiff is not to loſe the benefit of the diſ- 
covery ſought by the bill (), but the court 
will order the defendant to be examined on 


. (8) Prac. Reg. 283. in Ch. 58. 1 Ch. Rep. 
(5) 3 Brown, P. C. 74. 174. a 
(i) 3 P. Wms. 95. Prec. (I) 2 Veſey, 247. 
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interrogatories, to ſupply the defect (/). But 
if the defendant proves the truth of the matter 
pleaded, the ſuit, ſo far as the plea extends, is 
barred ; even though the plea is not good 
either in point of form or ſubſtance. There- 


fore where a defendant pleaded a purchaſe for 
a valuable conſideration, and omitted to deny 


notice of the plaintiff*s title, and the plaintiff 


replied; it was determined that the plea, 
though irregular, had been admitted by the re- 
plication to be good, and that the fa& of notice 
not being in iſſue, the defendant proving what 
he had pleaded, was intitled to have the bill 
diſmiſſed (m). 

If upon argument the benefit of a plea is 
ſaved to the hearing, it is conſidered that ſo far 
as appears to the court it is a full defence ; but 
that there may be matter diſcloſed in evidence 
which would avoid it ſuppoſing the matter 
pleaded to be ſtrictly true; and the court there- 
fore will not preclude the queſtion. 

When a plea is ordered to ſtand for an an- 
ſwer, it is merely determined that it contains 
matter which may be a defence or part of a de- 
fence; but that it is not a full defence, or it 
has been informally offered by way of plea, 
or it has not been properly ſupported by an- 


J Nelf. Rep. 119. Rep. (m 3 P. Wms. 94, 95. 
Tem. Finch. 4. 2 Veſ. 247. | 
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ſwer ſo that the truth of it is doubtful. For 
if a plea requires an anſwer to ſupport it, upon 
argument of the plea the anſwer may be read 
to counterprove the plea ;. and if the defen- 
dant appears not to have ſufficiently ſupported 
his plea by his anſwer, the plea muſt be over- 
ruled, or ordered to ſtand for an anſwer only (n). 
A plea is uſually ordered to ſtand for an anſwer, 
where it ſtates matter which may be a defence 
to the bill, though perhaps not proper for a 
plea, or informally pleaded. But if a plea ſtates 
nothing which can be a defence, it is mere- 
ly over-ruled. If a plea is ordered to ſtand for 
an anſwer, it is allowed to be a ſufficient an- 
ſwer to ſo much of the bill as it covers (e); 
unleſs by the order liberty is given to except (p). 
But that liberty may be qualified, ſo as to pro- 
tect the defendant from any particular diſco- 
very which he ought not to be compelled to 
make (). And if a plea is accompanied by 
an anſwer, and is ordered to ſtand for an an- 
ſwer without liberty to except, the plaintiff 
may yet except to the anſwer, as inſufficient 
to the parts of the bill not covered by the 
plea (r). If a plea accompanied by an anſwer 
is allowed, the anſwer may be read at the 


(n) 3 Atkyns, 304. (7) 2 Atkyns, 241. 
(o) Moſely, 74. (7) Moſely, 74. 
(p) 3 Atkvns, 815. 3 P. 

Wms. 
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hearing of the cauſe to counterprove the 
plea (5). 

There are ſome pleas which are not uſually 
argued (t); but, being clearly bars, if true, 
either they are pleaded with ſuch circumſtances 
that their truth cannot be diſputed, or being 
mere matter of fact they are referred to one 
of the maſters of the court to inquire into the 
truth of the fact. Such are pleas of outlawry 
or excommunication, which are always pleaded 
ſub ſigillo. Pleas of a former decree (u), or of 
another ſuit depending (x), are generally in 
the ſame predicament ; being referred to a maſ- 
ter to inquire into the fact. If in any of theſe 
caſes, the maſter reports the fact true, the 
bill ſtands inſtantly diſmiſſed, unleſs the 
court otherwiſe orders (y). But the plaintiff 
may except to the maſter's report, and bring 
on the matter to be argued before the court (z); 
and if he conceives the plea to be defective, 
in point of form or otherwiſe independent of 
the mere truth of the fact pleaded, he may ſet 


down the plea to be argued as in the caſe of 
pleas in general (a). 


(s) 3 Atkyns, 303. (z) Durrand v. Hutch- 

() Ord. in Ch. 98. ed. inſon, Mich. 1771. on Ex- 
1739. ceptions. 

(u) 1 Atkyns, 53, 54. (a) Ord. in Ch. 98. ed. 

(x) Ord. in Chan. 98. 1739. 3 Atkyns, 587. 1. 
ed. 1739. | Vern. 332. 


(y) See 1 Ch, Ca, 241. 
R 2 C HAP. 
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CHAPTER HU. 
SECTION U. 


PART III. 


Of anſwers and diſclaimers ; and of Demurrers, 
Pleas, Anſwers and Diſclaimers, or any two 
or more of them, jointly. 


F a plea is over-ruled, the defendant may 
inſiſt on the ſame matter by way of an- 
ſwer (b). And whatever part of the bill is not 
covered by demurrer, or plea, muſt be defend- 
ed by anſwer (c); unleſs the defendant diſ- 
claims. In treating of anſwers and diſclaimers 
will be conſidered, 1, the general nature of an- 
ſwers ; 2. their form ; 3. the manner in which 
their ſufficiency is decided upon, and defici- 
ency ſupplied ; and, 4. the nature and form of 
diſclaimers. | 
1. It has been already (d) mentioned, that every 
plaintiff is intitled to a diſcovery from the de- 
fendant of the matters charged in the bill, pro- 


(3) 3 P. Wms. 95. 2 Ve- {c) Prac. Reg, 280. 
(ey, 492. 1 Atkyns, 450. (d) Page 9. 
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vided they are neceſſary to aſcertain facts ma- 
terial to the merits of his caſe, and to enable 
him to obtain a decree. The plaintiff may re- 
quire this diſcovery, either becauſe he cannot 
prove the facts, or in aid of proof and to avoid 
expence (e). He is alſo intitled to a diſcovery 
of matters neceſſary to ſubſtantiate the proceed- 
ings, and make them regular and effectual in a 
court of equity HY. However, if the diſcovery 
ſought by a bill is matter of ſcandal, or will 
ſubject the defendant to any pain, penalty or 
forfeiture, he is not bound to make it: and if 
he does not think proper to defend himſelf 
from the diſcovery by demurrer, or plea, ac- 
cording to the circumſtances of the caſe, he 
may by anſwer inſiſt that he is not obliged to 
make the diſcovery (g). In this caſe the plain- 
tiff may except to the defendant's anſwer as in- 
ſufficient; and upon that exception it will be 
determined whether the defendant is or is not 
obliged to make the diſcovery. If the defence 
which can be made to a bill conſiſts of a va- 
riety of circumſtances, ſo that it is not proper 
to be offered by way of plea (59); orif it is 
doubtful whether as a plea it will hold; the 
defendant may fet forth the whole by way of 


(e) 2 Atkyns, 241. 2 Veſey, 491. 3 Atkyns, 
(f) 2 Veſey, 492. 276. 
(g) 3 P. Williams, 238. (h) 1 Atkyns, 54. 
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anſwer and pray the ſame benefit of ſo much 
as goes in bar as if it had been pleaded to 
the bill (i). Or if the defendant can offer a 
matter of plea which would be a complete bar, 
but has no occaſion to protect himſelf from any 
diſcovery ſought by the bill, and can offer cir- 
cumſtances which he conceives to be favour- 
able to his caſe, and which he could not offer 
together with a plea, he may ſet forth the 
whole maiter in the ſame manner. Thus if a 
purchaſer tor a valuable conſideration, clear of 
all charges of fraud or notice, can offer ad- 
ditional circumſtances in his favour which he 
cannot ſet forth by way of plea, or of anſwer to 
ſupport a plea; as the expending a conſfider- 
able ſum of money in improvements with the 
knowledge of the plaintiff; it may be more 
prudent to ſet out the whole by way of anſwer, 
than to rely on the ſingle defence by way of 
plea, unleſs it is material to prevent diſcloſure 
of any circumſtances attending his title. For 
a defence which, if inſiſted on by plea, would 
protect the detendant from a diſcovery, will not 
in general do ſo if offered by way of anſwer (&). 
To ſo much of the bill as it 1s neceflary and ma- 
terial for the defendant to anſwer, he muſt 


Ci) 2 P. Wms. 145. Sel. Ca. in Ch. 51. 
(#) 2 Eq. Ca. Ab. 57. : 
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ſpeak directly, and without evaſion; and muſt 
not merely anſwer the ſeveral charges literally, 
but he muſt confeſs or traverſe the ſubſtance of 
each charge (/). And wherever there are par- 
ticular preciſe charges, they muſt be anſwer- 
ed particularly and preciſely, and not in a 
general manner, though the general anſwer 
may amount to a full denial of the charges (m). 
Thus where a bill required a general account, 
and at the ſame time called upon the de- 
fendant to ſet forth whether he had received 
particular ſums of money ſpecified in the bill, 
with many circumſtances reſpecting the times 
when, and of whom, and on what accounts, 
ſuch ſums had been received; it was de- 
termined that ſetting forth a general account 
by way of ſchedule to the anſwer, and referring 
to it as containing a full account of all ſums 
of money received by the defendant, was 
not ſufficient: and the plaintiff having except- 
ed to the anſwer on rhis ground, the exception 
was allowed ; the court being of opinion that 
the defendant was bound to anſwer ſpecifically 
to the ſpecific charges in the bill, and that it 
was not ſufficient for him to ſay generally that 
he had in the ſchedule ſet forth an account of 
all ſums received by him. (). 


(1) Rules and Ord. in (2) Hepburn ag. Du- 
Ch. 99, 100. ed. 1739. rand, 2oth Nov. 1779, in 
(m) 2 Eq. Ca. Ab. 67. Chan. 


Sel. Ca. in Ch. 53. 
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Although the defendant by his anſwer de- 
mes the title of the plaintiff, yet in many caſes 
he muſt make a diſcovery prayed by the bill, 
though not material to the plaintiff's title, and 
though the plaintiff, if he .has no title, can 
have no benefit from the diſcovery. As if a bill 
is filed for tythes, praying a diſcovery of the 
quantity of land in the defendant's poſſeſſion 
and of the value of the tythes ; though the de- 
tendant inſiſts upon a modus, or upon an ex- 
emption from payment of tythes, or abſolutely 
denies the plaintiffs title (o), he muſt yet an- 
ſwer to the quantity of land and value of the 

tythes (p). Or if a bill is filed againſt an ex- 
ecutor by a creditor of the teſtator, the ex- 
ecutor muſt admit aſſets or ſet forth an account, 
though he denies the debt (9). 

If an anſwer goes out of the bill, to ſtate 
ſome matter not material to the defendant's 
caſe it will be deemed impertinent, and the 
matter, upon application to the court, will 
be expunged. So in an anſwer, as in a bill, 
if any thing ſcandalous is inſerted, the ſcandal 
will be expunged by order of the court. But, 
as in a bill, nothing relevant can be ſcanda- 
lous (7). s 


(2) See, however, Gilb. () Hardr. 188. 
229. | (r) Moſely, 45, 70. 
(Hard. 130. 


2. An 
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2. An anſwer uſually begins by a reſerva- n 
tion to the defendant of all advantage which 
may be taken by exception to the bill; a form 
which has probably been intended to prevent a 
concluſion that the defendant, having ſubmit- 
ted to anſwer the bill, admitted every thing 
which by his anſwer he did not expreſsly con- 
trovert, and eſpecially ſuch matters as he might 
have objected to by demurrer or plea. The 
anſwers to the ſeveral matters contained in the 
bill, together with ſuch additional matter as 
may be neceſlary for the defendant to ſhew to 
the court, either to qualify or add to the caſe 
made by the bill, or to ſtate a new caſe on his 
own behalf, next follow, with a general denial 
of that combination which is uſually charged 
in a bill. It is the univerſal practice to add, 
by way of concluſion, a general traverſe or de- 
nial of all the matters in the. bill. This 
is ſaid (z) to have obtained, when the prac- 
tice was, for the defendant merely to ſet forth 
his caſe without anſwering every clauſe in 
the bill. Though, perhaps rather imper- 
tinent if the bill 1s otherwiſe fully anſwered, 
and it has been determinęd to be in that caſe 
unneceſſary (, it is ſtill continued in prac- 
tice, In the caſe of an infant the anſwer is ex- 


(1) 2 P. Wms. 87. (u) 2 P. Wms. 87. 
preſſed 


1 

preſſed to be made by his guardian; and the 
general ſaving at the beginning, together with 
the denial of combination, and the traverſe at 
the concluſion, common to all other anſwers, 
are omitted. For an infant is intitled to the 
benefit of every exception which can be taken 
to a bill without expreſsly making it, he is 
conſidered as incapable of the combination 
charged in the bill, and his anſwer cannot be 
excepted to for inſufficiency. The anſwer of 
an idiot or lunatic is expreſſed to be made by 
his committee as his guardian, or by the perſon 
appointed his guardian by the court to defend 
the ſuit. An anſwer muſt be ſigned by counſel, 
unleſs taken by commiſſioners in the country 
under the authority of a commiſſion iſſued for 
the purpoſe; in which caſe the ſignature by 
counſel is not required, the commiſſioners be- 
ing reſponſible for the propriety of its contents, 
as it is ſuppoſed to be taken by them from the 
mouth of the defendant, which in fact was for- 
merly done. 
3. If a plaintiff conceives an anſwer to be in- 
ſufficient to the charges contained in the bill, 
he may take exceptions to it, ſtating ſuch parts 
of the bill as he conceives are not anſwered, 
and praying that the defendant may in ſuch 
reſpects put in a full anſwer to the bill. Theſe 

exceptions 


6 
exceptions muſt be ſigned by counſel, and are 
then delivered to the proper officer; which 
muſt be done within a limited time according to 
the courſe of the court, though upon appli- 
cation farther time is allowed for the purpoſe 
within certain reſtrictions. If the defendant 
conceives his anſwer to be ſufficient, or for any 
other reaſon does not ſubmit to anſwer the mat- 
ters contained in the exceptions, one of the 
maſters of the court is directed to look into 
the bill, the anſwer and the exceptions, and to 
certify whether the anſwer is ſufficient in the 
points excepted to or not. If the maſter re- 
ports the anſwer inſufficient in any of the 
points excepted to, the defendant muſt anſwer 
again to thoſe parts of the bill in which the maſ- 
ter conceives the anſwer inſufficient ; unleſs, 
by excepting to the maſter's report, he brings 
the matter before the court, and there obtains 
a different judgment. But if the defendant 
has infiſted on any matter as a reaſon for not 
anſwering, though he does not except to the 
maſter's report, yet he is not abſolutely pre- 
cluded from inſiſting on the ſame matter in a 
ſecond anſwer (x), and taking the opinion of 


the court whether he ought to be compelled to 
anſwer farther to that point or not. 


(x) 2 Veſey, 491. 
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Where a defendant pleads or demurs to any 


part of the diſcovery ſought by a bill, and 


anſwers likewiſe; if the plaintiff takes excep- 
tions to the anſwer before the plea or demurrer 
has been argued, he admits the plea or de- 
murrer to be good: for unleſs he admits it 
to be good it is impoſlible to determine whe. 
ther the anſwer is ſufficient or not. But 
if the plea or demurrer is only to the relief 
prayed by the bill, and not to any part of 
the diſcovery, the plaintiff may take ex- 
ceptions to the anſwer before the plea is 
argued (y). If a plea or demurrer is ac- 
companied by an anſwer to any part of the 
bill, even a denial of combination merely, 
and the plea or demurrer is over-ruled, the 
plaintiff muſt except to the anſwer as inſuffi- 
cient. But if a plea or demurrer is filed without 
any anſwer, and is over-ruled, the plaintiff need 
not take exceptions, and the defendant muſt 
anſwer the whole bill as if no defence had been 
made to it (z). 

A farther anſwer is in every reſpect ſimilar 
to, and indeed is conſidered as forming part 
of, the firſt anſwer. So is an anſwer to an a- 
mended bill conſidered as part of the anſwer 
to the original bill (a). Therefore if the de- 


(9) 3 P. Williams, 327. 4 Bunbury, 123. 
Note 8. See, however, 2 (a) 3 Atkyns, 303. 
Atkyns, 399. | 
tendant 


46 
fendant, in a farther anſwer, or an anſwer to 
an amended bill, repeats any thing contained 
in a former anſwer, the repetition, unleſs it 
varies the defence in point of ſubſtance, will 
be conſidered as impertinent (5); and if, upon 
reference to a maſter, ſuch parts of the anſwer 
are reported to be impertinent, they will be 
ſtruck out as ſuch, with coſts, which in ſtrict- 
neſs are to be paid by the counſel who figned 
the anſwer. | Pang 
4. A defendant may diſclaim all right or 
title to the matter in demand by the plain- 
tiff's bill or by any part of it. But a diſ- 
claimer can ſcarcely be put in alone. For if the 
defendant has been made a party by miſtake, 
having never had an intereſt in the matter in 
queſtion, yet as he may have had an intereſt 
which he may have parted with, the plaintiff 
may require an anſwer ſufficient to aſcertain 
whether that is the fact or not; and if in truth 
it is ſo, an anſwer ſeems neceſſary to enable the 
plaintiff to make the proper party inſtead of 
the defendant diſclaiming. The form of a 
diſclaimer alone ſeems to be ſimply an aſſertion 
that the defendant diſclaims all right and title 
to the matter in demand ; but the forms given 


in the books of practice are all of an anſwer 
and diſclaimer. 


(b) 3 Atkyns, 303. 
If 


. 

If the defendant diſclaims, the court will in 
general diſmiſs the bill as againſt him with 
coſts. But it is ſaid that if the plaintiff ſhews 
a probable cauſe for exhibiting the bill, he may 
pray a decree againſt the defendant upon the 
ground of the diſclaimer (c). Where the de- 
fendant diſclaims, the plaintiff is not to reply(d). 
A defendant may demur to one part of a 
bill, plead to another, anſwer to another, and 
diſclaim as to another. But all theſe defences 
muſt clearly refer to ſeparate and diſtin parts 
of the bill. For the defendant cannot plead to 
that part to which he has already demurred, 
neither can he anſwer to any part to which he 
has either demurred or pleaded (e); the demur- 
rer demanding the judgment of the court 
whether he ſhall make any other anſwer than 
what 1s contained 1n the plea. Nor can the de- 
fendant by anſwer claim, what by diſclaimer 
he has declared he has no right to. A plea or 
anſwer will therefore over-rule a demurrer, 
and an anſwer a plea; and if a diſclaimer and 
anſwer are inconſiſtent, the matter will be 


taken moſt ſtrongly againſt the defendant upon 
the diſclaimer. 


(c) Prac. Reg. 41. {e) 2 Brown Parl. Ca. 20, 
d) Prac, Reg. 141. 3 At- 21. 
kyns, 582. 


CHAP- 
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CHAPTER THE THIRD. 


OF REPLICATIONS AND THEIR CON- 
SEQUENCES. 


Replication is the plaintiff*'s anſwer, or 
reply, to the defendant's plea, or an- 
ſwer. Formerly, if the defendant by his plea 
or anſwer offered new matter, the plaintiff re- 
plied ſpecially (J); otherwiſe the replication 
was merely a general denial of the truth of 
the plea or anſwer, and of the ſufficiency 
of the matter alledged in it to bar the plain- 
tiff 's ſuit, and an aſſertion of the truth and ſuf- 
ficiency of the bill. The conſequence of a 
ſpecial replication was a rejoinder, by which 
the defendant aſſerted the truth and ſufficiency 
of his anſwer, and traverſed every material 
part of the replication (g). If the parties were 


(f) Ord. Ch. ed. 1698, (e) 2 Weſt. Sym. Chan. 
122. Prac. Reg. 215. 195. a. 232. b. 246. b. 
not 


| 
| | 
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not then at iſſue, by reaſon of ſome new mat- 
ter diſcloſed in the rejoinder which required 
anſwer, the plaintiff might ſurrejoin to the re- 
joinder, and the defendant might in like man- 
ner adſurrejoin, or rebut, to the ſurrejoin- 
der (). The inconvenience, delay, and un- 
neceſlary length of pleading, ariſing from theſe 
various allegations on each ſide (i), occaſioned 
an alteration in the practice. Special replica- 


tions, with all their conſequences, are now out 


of uſe (&); and the plaintiff is to be relieved 
according to the form of the bill, whatever 
new matters may have been introduced by the 
defendant's plea or anſwer (J). But if the 
plaintiff conceives, from any matter offered by 
the defendant's plea or anſwer, that his bill is 
not properly adapted to his caſe he may ob- 
tain leave to amend the bill, and ſuit it to his 
caſe, as he ſhall be adviſed. To this amended 
bill the defendant may make ſuch defence as 


() Weſt. Symb. Chan. a replication ſo far ſpecial 


195. a Prac. Reg. 314. that it is conſined to the pa- 
(i) Ord. in Ch. ed. 1698. ticular matter controverted, 
122. inſtead of being a general 


(H) Prac. Reg. 315. In- denial of the truth of the 
deed if a plaintiff is diſpoſed whole anſwer ; and then the 
to controvert a part of a defendantis put only to proof 
cale made by the defend- of the matter replied to. 
ant's anſwer, and to admit (!) Prac. Reg. 315. 
the reſt he may till put in 


he 
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he ſhall think proper, whether required by the 
plaintiff to anſwer it or not. 

According to the preſent courſe of the court, 
although rejoinders are diſuſed, yet the plain- 
tiff, after replication, muſt ſerve upon the 
defendant a ſubpoena requiring him to ap- 
pear to rejoin ; unleſs he will appear gratis (n). 
The effect of this proceſs is merely to put the 
cauſe completely at iſſue between the parties. 
For now, immediately after the defendant has 
appeared to rejoin gratis; or after the return of 
a ſubpcena to rejoin, ſerved on the defendant, 
and which by order obtained of courſe, 1s 
now uſually made returnable immediately and 
ſerved on the defendant's clerk in court ; the 
parties may proceed to the examination of wit- 
neſſes to ſupport the facts alledged by the plead- 
ings on each fide (2). Where, by miſtake, a 
replication has not been filed, and yet witneſſes 
have been examined, the court has permitted 
the replication to be filed nunc pro tunc (o). 


(m) Moſely, 123, 296. (o) Moſely, 296. 
(n) Moſely, 296. Prac. | 
Reg. 314. 
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CHAPTER ru FOURTH. 


OF INCIDENTS TO PLEADINGS IN GE. 
NERAL. 


N the preceding chapters have been con- 
ſidered the nature of the pleadings uſed in 
the equitable juriſdiction of the court of chan- 
cery, and the manner in which they are 
brought to a termination. Before the pro- 
ceedings arrive at that point, the court will 
frequently permit the pleadings filed to be al- 
tered as the purpoſes of parties may require; 
except in the caſe of anſwers put in upon oath, 
in which the court, for obvious reaſons, will 
not eaſily ſuffer any change to be made. Aft- 
ter the examination of witneſſes (y) no part 


(p) If no witneſs has been examined an amendment has 
been permitted after publication paſſed. Haſtings againſt 


Gregory in the Excheq. 19th Nov. 1782. Sanderſon againſt 
'Thwaites, Chan. Trin. 1782. | 


of 
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of the pleadings can be altered or added to, 
but under very ſpecial circumſtances, or in 
conſequence of ſome ſubſequent event : except 
that if the plaintiff at any time diſcovers that 
he has not made proper parties to his bill, he 
may obtain leave to amend his bill for the 
ſpecial purpoſe of adding the neceſſary par- 
ties (q) ; but for no other purpoſe. If any event 
happens which alters the intereſt of any party, 
or gives any new intereſt to any perſon not a 
party, the plaintiff may file a ſupplemental bill, 
or bill of revivor, as the occaſion may require. 
And if the plaintiff thinks ſome diſcovery from 
the defendant, which he has not obtained, is 
neceſſary to ſupport his caſe, he may file a ſup- 
plemental bill to obtain that diſcovery (r). He 
may alſo file a ſupplemental bill to put in iſſue 
any matter neceſlary to his caſe when he can- 
not obtain permiſſion to alter his original bill 
by amendment ; but he cannot upon ſuch a 
ſupplemental bill examine witneſſes to any 
matter in iſſue by the original bill Cs). 

If upon hearing the cauſe, the plaintiff ap- 
pears intitled to relief, but the caſe made hy 


(2) 2 Atkyns, 15. 3 At- (r) 2 Ch. Rep. 142. 3 
kyns, 570. 1 Prax. Alm. Atkyns, 370. 
Cur. Canc. 546. (s) 3 Brown, Parl. Ca. 51. 


the 
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the bill is inſufficient to ground a complete 
decree, the court will ſometimes give the 
plaintiff leave to file a ſupplemental bill, to 
bring the neceſlary matter, in addition to the 
caſe made by the original bill, before the 
court (2). If the addition of parties only is 
wanted, an order is uſually made for the cauſe 
to ſtand over, with liberty to amend the bill 
by adding the proper parties; and in ſome 
caſes where a matter has not been put in iſſue 
by a bill with ſufficient preciſion, the court has 
upon hearing the cauſe given the plaintiff li- 


bert y to amend the bill for the purpoſe of 


making the neceſſary alteration (u). A like in- 
dulgence has been granted to a defendant when 
upon hearing a cauſe it has appeared that he 
has not put in iſſue by his anſwer facts which 
he ought to have put in iſſue, and which muſt 
neceſſarily be in iſſue to enable the court to de- 
termine the merits of the caſe; the defendant 
being permitted to amend his anſwer by ſtating 
thoſe facts. This has been particularly done 
in the exchequer where a modus had been ſet 
up as a defence to a bill for tythes; in which 
caſe, if it has appeared from the evidence in 

the cauſe that there was probably a good 


(t) 3 Atkyns, 133. (u) 2 Brown, Parl. Ca. 194. 


ground 


ground for oppoſing the plaintiff's claim 
though the defendant had miſtaken it, the 
court has permitted him to amend his an- 
ſwer (x). Where an anſwer has been prejudi- 
cial to a defendant from a mere miſtake, upon 
evidence of the miſtake an amendment has 
been permitted ()). Where a fact which may 
be of advantage to a defendant has happened 
ſubſequent to his anſwer, it cannot with pro- 
priety be put in iſſue by amending his anſwer: 
If this appears to the court on the hearing, the 
proper way ſeems to be to order the cauſe to 
ſtand over till a new bill, in which the fact can 
be put in iſſue, be brought to a hearing with 
the original ſuit (2); and a bill for this pur- 
pole ſeems to be in the nature of a plea puis 
darrein continuance at the common law. 

The court, conſidering infants as particularly 
under its protection, will not permit an infant 
plaintiff to be injured by the manner in which 
his bill has been framed ; therefore where 2 
bill filed on behalf of an infant ſubmitted to 
pay off a mortgage, and upon hearing the cauſe 
the court was of opinion that the infant was 


not bound to pay the mortgage, it was ordered 


(x) Philips ag. Gwynne, has refuſed this indulgence. 
Exchequer, Eaſter 1779. See (y) 2 P. Wms. 427. 


alſo 2 Brown, P. C. 194. (z) 3 Ch. Rep. 19. 
But in later caſes the court 


that 
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— 


that the bill ſhould be amended by ſtriking out 
the ſubmiſſion (a). 

Sometimes upon hearing of a cauſe it has 
appeared that a matter properly in iſſue, or at 
leaſt ſtated in the proceedings, has not been 
proved againſt parties who have admitted it by 
their anſwers, although not competent ſo to do 
for the purpoſe of enabling the court to pro- 
nounce a decree. In theſe cafes the court 
has frequently permitted the proper ſteps to 
be taken to obtain the neceſſary proof ; and 
for this purpoſe has ſuffered interrogatories 
to be exhibited, and where the plaintiff has 
neglected to file a neceſſary replication has al- 
lowed him to ſupply the defect. Thus where 
a bill was filed on behalf of creditors for ſatiſ- 
faction out of real and perſonal eſtates deviſed 
to truſtees for that purpoſe, and, ſubject to that 
charge, in ſtrict ſettlement ; and the anſwers of 
the tenant for life, and of the firſt remainderman 
in tail, who was an infant, were not replied to: 
the court on hearing directed that the plain- 
tiffs ſhould be at liberty to reply to thoſe an- 
ſwers, and exhibit interrogatories and prove 
their debts againſt thoſe defendants, as they 
had before proved them againſt the truſtees ; 
and reſerved the conſideration of the directions 


neceſſary to be given upon ſuch new proof (5). 


(a) 1 P. Wms. 428. croft, at the Rolls, 18th 
 ) Lambert againſt Aſh- Feb. 1779 


In 
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In all theſe caſes the indulgence given by 
the court is allowed to the miſtakes of parties, 
and with a view to fave expence; and in 
ſuch caſes only where no injury can ariſe to 
other parties from the indulgence. But, in 
general, with reſpect to the original parties, 
and their intereſts, no amendment will be 
permitted after the cauſe is at iſſue, and wit- 
neſſes have been examined, and publication 
paſſed (c); though a plaintiff has been permit- 
ted, even under ſuch circumſtances, to amend 


his bill, by adding a prayer omitted by miſ⸗ 
take (d). 


(c) Barnard. 222. (d) 3 Atkyns, 583. 


A 


AAT E MEN, 54, 555 
63. 


by death of parties, 

8 by death of the huſ- 
band of a female plaintiff, 
57 

— —— by marriage of a 
female plaintiff, 55, 57. 

Accident, ground for inter- 
ference of a court of equity, 
105, 116. 

Account ſtated, plea of, 298. 

in matters of courts 


" 3 aſſume JuriſdiQion, 


e of bill, 41. 

Advantage in proceeding i in a 
court of ordinary juriſdic- 
tion which it is againſt con- 


ſcience the party ſhould _. 


uſe, a ground for the in- 
terference of a court of 
equity, 116. 

Affidavit annexed to a bill of 
W 74:0 1 

to bill to per- 

derne teſtimony, 51, 131. 


Aſidavit annexed. to bill for 
diſcovery of deeds and re- 
lief, 52, 112. 

o obtain leave to file a 
bill of review, 78. 

—— to obtain leave to 
file a ſupplemental bill in 
nature of a bill of review, 
82. 

Agent, notice to, conſidered as 
notice to the plaintiff, 218. 

a principal has a right 
to a diſcovery to the, tranſ- 
actions of, 141. 

Alienage, plea of, 188. 


Amended bill, 157 39, 53, 60, 


250. 

Amendment of bills, 15, 39, 5 3s 

60, 256, 259. 
ef anſwers, 19, 261, 
259. 
Anſwer, 9, 14, 15, 244. 
nature of, 244 
form of, 249. - 
— exceptions to, 250, 
—— further, 252. 
ro amended bill, 252. 


— to ſupport a plea, 236, 
amendment of, 19, 


W 


1 


Appearance to a bill, 35. 
to a bill of revivor, 


72. 
Arbitrator, party to bill, may 
demur, 142. 
may plead to diſ- 
covery of what came to his 
knowledge as ſuch, 227. 
Argument of demurrers, 173. 
—— ol pleas, 239. 
Ancilary, courts of equity 
will be to the adminiſtration 
of juſtice in other courts, 
121, 1 50. 
Articles for purchaſe, not ſuf- 


ficient to protect a defend- 


ant as a purchaſer ſor a va- 

luable conſideration, 2 51. 
Aſegnee of a party to a decree, 

bill by, 87. : 
Attainder, plea of, 187. 
Attorney may plead to diſco- 

very of what came to his 

knowledge through his cli- 

ent, 227. 
general, 22. 38. 
Award, plea of, 209. 


B. 
Bill in chancery, form of, 37, 


1: 
on - addreſs of, 42. 
ap ſtating part' of, 

42. 

— charging part 
of, 42. > i 
— — interrogating 

part of, 43. 
— — prayer of, 38, 


Bill, he ſeveral kinds of, 31. 

original, 31, 32, 36, 37. 
. - form of, 41. 

m— — praying relief, 
32, 37- 


ꝓ— 


Bills original, not praying re- 
lief, 3a. 

— not original, 31, 53, 

— in the 9 of . 
bills, though occaſioned by 
former bills, 31. 

of interpleader, 32, 47. 

——  Certiorari, 33, 49. 

—— to perpetuate teſtimony, 

3» 50. 

for diſcovery, 33, 52. 

—— ſupplemental, 33, 59, 
61, 69. 


| in nature 

of bills of review, 60. 

of revivor, 33, 63, 70. 

— of revivor and ſupple- 
ment, 33, 74. 

— erxoſs, 34, 75. 

of review, 34, 78. 

in nature of bills of re- 

view, 34, 83. 

— to impeach decrees for 

fraud, 34, 84. 

to ſuſpend or avoid the 
operation of decrees, 34, 
85. 

— to carry decrees into ex- 
ecution, 34, 86. 

—— in nature of bills of re- 
vivor, 34, 66, 88. 

— in nature of ſupple- 
mental bills, 34, 60, 67, 


89. 
C. 


Certiorari bill, 33, 49. 
Chancery court of, juriſdiction 
of, I 33. 


—— demurrers 
to, 133. 
— —— pleas to, 183. 
Charging part of a bill, 42. 
Claim to avoid a fine of an 
equitable eſtate muſt be by 


bill, 202, | 
Combination, 


— 


1 


Combination, charge of, 40. 
« denying, 170. 


Committees of idiots and luna- 


ties, 28 29. 


muſt be parties to 
bills againſt idiot and luna- 
tics, 29. 

Complete juſtice, object of 
courts of equity, 144. 

| Confidence, plea that making a 
diſcovery would be a breach 
of, 227. 

Confounding, diſtin& ſubjeQs in 
the ſame bill not permitted, 
146. 

Confederation, aCtual payment 
of, neceſſary to protect a 
purchaſer, 216. 

Conveyance, plea of, 210. 

Corporations aggregate, an- 
ſwers of, 

Counſel, bill ad be ſigned by, 

7. 

. demurrer muſt be ſigned 
by, 170. 

—— plea or anſwer muſt be 
ſigned by, unleſs taken by 
commiſſion, 250. 

— may plead to diſco- 
very of what is communi- 
cated to him by his client, 
227. 

—— pay coſts of ſcandal or 
impertinence, 47, 253. 

Counties palatine, 133. 

—— pleas of juriſ- 
diction of courts of equity in, 
133. 

Criminal proſecution, courts of 
equity will not relieve 
againſt, 1 20, | 

Croſs bill, 34, 75. 

| confidered as a de- 

fence, 76. 


2 


Croſs bill to anſwer the pur- 
poſe of a plea puis darrein 
continuance at law, 76. 

— - filed by order of 
court, 77. 

————- demurrer to, 165. 


D. 

Decree not ſigned and inrolled 
may be altered on re-hear- 
iog, 82. 

—  — when ſigned and in- 
rolled can only be reverſ- 
ed on bill of review, 78. 
196. 

except on the ground 
of fraud, 84. 
may be pleaded to a new 
bill, 195. 


avoid the operation of, 34, 
85. 


8 


bill to execute, 34, 
86. 


— » demurrer 
to, 167. 


232. 
Deed fraudulently obtained, 


relief mu it in equity, 
116. 


contrary to the intention of 
the parties, 116. 
Default, form of decree by, 


I 95. 

decree by, cannot be 
pleaded witbout an order 
= king the decree abſolute, 


195. 
Defence to a bill, 10. 93. 
* by whom a ſuit may 


OI Defended, 


_ —  — ᷑ f ˙ pr — —_ 


plea to, 


3 


Defended, by whom a ſuit may 
be, on behalf of the crown 
or thoſe under its particular 
.c 93. 

the queen, 94. 

other bodies 
politic and corporate, 94. 

— perfons of full 
age, not being married 
women, idiots or lunatics, 


94. 


— 


— — infants, 
94. = 

— — idiot and 
lunatics, 94. 

FREE — married 


women, 95. 
Demurrer, 14, 99. 
form of, 99, 170. 
to relief. 102: 


— - cauſes of, 


becauſe the ſub- 

je of the ſuit is not within 

the juriſdiction of a court of 
uity, 10 

on — the plain- 
tiff may have remedy at 
law, 113. 

— becauſe the plain- 
tiff may have remedy in an 
eccleſiaſtical court or other 

court of ordinary juriſdicti- 
on, 114. 


— — 
— ———— 


102. 


court of equity has the pro- 
per juriſdiction, 133. 

on the ground of 
perſonal diſability of the 
plaintiff, 1 35. 

— for want of inte- 


reſt: or title in the plaintiff 
in * ſubjett of the ſuit, 
13 


— —— 


D E 


X. 


Demurrer, becauſe the plaintiff 
has no right to call upon 
the defendant concerning the 
ſubject, 141. 

for want of intereſt 

in the detendant, 142. 

becauſe the plain- 

tifl has no right to the relief 

he prays, 144. 

becauſe the bill is 

deficient to anſwer the pur- 

poſes of complete juſtice, 

144. 5 


— —' 


— becauſe the bill 
improperly confounds diſ- 
tint ſubjects, or unne- 
ceffarily multiplies fuits, 


146. 

to a bill brought 
for a very ſmall ſum, 102. 
n. (a). 


148. 
— — becauſe 


to diſcovery, 103, 


| the caſe made by the bill is 
not ſuch in which a court 
of equity compels diſcovery, 


149. 
— for want 
of intereſt in the plaintiff, 


151. 


fendant, 152. 
— ſor want 


or * 


becauſe ſome other 


of privity of title between the 
plaintiff and defendant, 1 54. 


—— decauſe 
the diſcovery is immaterial, 
154. | 

— becauſe 


the ſituation of the defend- 
ant renders it improper for 
a court of equity to compel 
a diſcovery, 157. 

8 Diemurrer 


Ws. 


Demurrer to a bill of diſcovery 
will not hold for want of 
parties, 163, ; 

— — or in 
general for want of equity, 
163. | 

———— {0 a bill of revivor, 
164. | 


to a ſupplemental 
dill, 164. 
— — eroſs bill 


165. 


— bill filed by 
direction of the court, 165. 

— — bill of re- 
view, 166. | 

— — — bill to ex- 
ecute a decree, 169. 

ground of irregu- 
larity in a bill, 169. 

—— — muſt be ſigned by 
counſel, 170. 

put in without oath, 


10. 


alone, after order for 
time, irregular, 170. 

— = if any part bad, has 

deen generally over-ruled, 
173. 

— has been allowed in 

part, 17 3 

argument of, 174. 

—— coſts of, 174. 

——— to whoſe bill allow- 
ed, the bill is out of court, 
174. 


on argument of, leave 

given to amend, 174. 

amendment after, 15, 
n. (a). 174. a 

—— on matter of form, no 
bar to a new bill, 174. 


D 


E '' 


Demurrer, allowed upon me- 
rits may be pleaded in bar, 
of a new bill, 175. 

Diſability perſonal, of plaintiff, 
demurrer for, 135. 


— plea of, 


2 185. 
Diſclaimer, 11, 14, 244. 
= nature and form of, 


253. YR 
Diſcovery compelled in equity, 
130, 148. 
bill of, 33, 52. 
— demurrer 


— 


to, 103, 148. | 
Diſmiſſion of bill for want of 
proſecution, 196, | 
— plea of decree or 
order of, 196. 
Double plea, 233. 
Dower may be aſſigned on a 
ſuit in equity, 109. 


E. 


Election to proceed at law or in 
equity, order to compel a 
plaintiff to make, 200. 

Engli/a bill, what, 7. 

Equity, courts of, 1, 

Error in a decree to ſupport a 
bill of review, 78. 


Exceptions to anſwers, 250. 


Excommunication, 
186. 

Execute decrees, bills to, 34, 
86. 


plea of, 


— demurrers to, 
167. 
judgments of inferior 


courts of equity, bills to, 
87. 


Extra. 


1 


Extraordinary juriſdiction of 
the courts of chancery, 1. 


F. 

Femes· cowert dee Married 
Women. 

Fine and non-claim, plea of, 
201. | 

— may be 
pleaded in bar to a bill of 
review, 203. | 

Forfeiture, plea that a diſcove- 
ry would ſubject a defend- 

. ant to, 226. 

Fraud, ground for interference 
of a court of equity, 105, 
116. 

w— bills to impeach de- 
crees for, 34, 84. 

— — — may 
brought without previous 
leave of the court, 84. 

charged in a bill, muſt 
be denied by averment in a 
plea, as well as by anſwer, 
216. 


| Frauds and perjuries, plea 


of ſtatute for prevention of, 
210. 


G. 
Grounds of defence to a bill, 
11. 
Guardian of an infant to defend 
a ſuit, 94. 
of idiots and lunatics, 


95. 
dition of idiots or lunatics, 
95. 1 
Idiots, ſuits by, 28. 


3 againſt, 29, 94. 
Impertinence, 47, 253- 


of perſons in con- 


X. 


Incapacity to inſtitute a ſuit 
alone, plea of, 188. 

Incidents to pleadings, 259. 

Inconvenience public, ground 
for interference of a court of 
equity, 119. 

Infants, ſuits by, 25. 

2 againſt, 29, 94. 

Informations, 7, 21, 90. 

Injunction, 46, 126. 


perpetual, 125, 
127. 


Injury irreparable, courts of 
equity will prevent in the 
aſſertion of doubtful rights, 
123. 
Intereſt, want of in the plaintiff 
demurrer for, 136, 151. 
m—— pl of, 
189. 

wandt of in the de- 
fendant, demurrer for, 142, 
152. 

—— - plea of, 


193. 
Interpleader, caſes of, 125. 


— — bill of, 32, 47. 
— — after a decree for, 
the ſuit does not abate by 
death of the plaintiff, 57. 
Interrogating part of a bill, 43. 
Interrogatories, 65. | 
Judgment of court of ordi- 
nary juriſdiction, execu- 
tion of, aſſiſted in equity, 
114. | 


plea of, 204. 

of inferior court 
of equity, bill ro execute, 
87. Po 

Juriſdictian of court of chan- 


cery, demurrers to, 132, 
— — pleas to, 


18a. 


I N 


Turi/difion of court of chan- 
cery, parties out of, 221. 
— of a court of equity, 
demurrers to, 103. 
of a court of equity, 
pleas to, 180. 
caſes in which a 
court of equity aſſums, 3, 


103, 
L 


Lapſe of time relieved againſt 
in equity, 118. 

Letter miſſive, 38. 

Limitations, plea of ſlatute of, 
212. 

Litigation reſtraint on, im- 


poſed by courts of equity, 


I27. 
Loſs of an inſtrument which 
gave a title at law, founda- 
tion for a bill in equity, 
105. | 
Lunatics, ſuits by, 28. 
— — againſt, 29. 
94. 
M. 


Mandatory writs, courts of 
equity will not relieve a- 
gainſt proceedings on, 120. 

Marriage brakage, 119. 

— ii  ſeclement, conſi- 
dered as a purchaſe for 
a valuable conſideration, 
218, 


— —ͤ— 


— if made 
after marriage, in purſu- 
ance of agreement made 
before, the agreement muſt 
be ſhewn in a plea of the 
ſettlement, 218. | 

Married woman, ſuit by, 27. 

— — — cannot 
be inſtituted without her 
conſent, 28. 


—ByLBv 


D 


HHS. + 


Married woman, ſuits againſt, 
29, 95- 

— . — order for her 
to defend ſeparately from 
her huſband, 95. 

— ſeparate ane 
ſwer of, without order ſup- 

reſſed, 95. n. (f). 

. = 10 her huf- 
band is plaintiff, may de» 
fend ſeparately without or- 
der, 95. 

— — wife of an ex- 
ile, or of one who has ab- 
jured the realm, may ſue or 
defend alone, 24, 96. 

— if her huſ- 

band is out of the juriſ- 

diction of the court, or 
cannot be found, may be 

compelled to anſwer ſepa · 

rately, 96, | 

— if ſhe refuſes 

to join with her huſband 

may be compelled to anſwer 

ſeparately, 96, | 

— order for ſepa · 
rate proceſs againſt, 96. 

Miflake a ground for inter- 
ference of a court of equity, 
116. 

Multiplicity of ſuits prevented, 
In equity, 127. 

Multiplying ſuits in equity un- 
neceſſarily, not permitted, 
148. | 

N 


Natural juſtice, where the po- 
fitive law is ſilent, courts of 
equitv will interfere on the 
principles of, 120. | 

Non exeat regno, writ of, 46. 

— — bill for, 46, 
115. 


— — 


Nega- 


1 


Negative plea, 188. 

New matter diſcovered, ground 
for bill of review, 78. 

Next friend of an infant plain- 
tiff, 25. 7 

— of married wo- 


man plaintiff, 27. 

— — liable to 
| coſts, 26, 

Notice, purchaſe without, plea 
of, 215. 


——- mult be denied by aver- 
ment in the plea, 216. 
—— What has been deemed, 
218, 
Nonclaim, a of fine and, 
210, | 
O. 

Objeas of the juriſdiction of 
courts of equity, 3, 103. 
Oppreſſion, caſes of, relieved in 

equi'y, 119. 
Order to revive, 72. 
Original bills, 31, 32, 36. 


Outlawry, plea of, 185. 
P 


Pains and penalties, plea that 


a diſcovery would ſubject a 
defendant to, 224. 
Pais, matters in plea of, 207. 
Parol agreement, plea of ſta- 
tute of frauds in bar of bill 
for performance of, 210. 
plea of ſtature 
of frauds to diſcovery of, 
211, 


— — 


part perſorm- 
ance of, ground ſor the in- 
ference of a court of equity, 
211. 

Parties neceſſary to a bill, 39, 
1 

out of the juriſdiction of 

the court, 30, 146, 221. 


E R, 
demurrer 


plea of, 220. 

Partition of eſtates, within the 
juriſdiQtion of courts of equi- 
ty, 109. 

Patent rights aſſiſted in equity, 
124. 129. 

Payment of conſideration ne- 
ceſſary to protect a pur- 
chaſer, 216. 

Per formance, ſpecific, of agree- 
ments, compelled in courts | 
of equity, 108. 

— in what caſes not 
compelled, 109. 

Ferpetuate teſtimony, bill to, 


Parties, want of, 
for, 144. 


33+ 

mein — — demur- 
rer to, 130. 

SD —— — plea of 


purchaſe for valuable conſi- 
deration to, 219. 

Petition of rights, 30. 

Plea, 14, 15, 176. 

—— nature of, 232: 

—— averments in, 235. 

form of, 238. 

— to relief, 178. 

— —— grounds of, 
178. 

— that the ſubject of the 
ſuit is not within the juriſ- 
diction of a court of equity, 
180. 

— that another court of 
equity has the proper juriſ- 
diction, 182. 

—— of perſonal diſability of 
the plaintiff, 185. 

—— that the plaintiff is not 
the perſon he pretends to 
be, or does not ſuſtain the 


character he aſſumes, 188. 
Plea 


1 


Pla of want of intereſt in the 
plaintiff in the ſubject of the 
ſuit, 189. 

—— that the plaintiff has no 
Tight to call on the defend- 
ant concerning the ſubject, 
192. 

— that the defendant is not 
the perſon he is alledged to 
be, 192. 

of want of intereſt in the 

defendant, 193. 

of want of title in the 

plaintiff tothe relief he prays, 
194. 

— of matters of record or 
as of record in a court of 
equity, 194- 

to relief, grounds of, a 

decree or order, 195. 

of another ſuit depend- 

ing, 197. 

of matters of record or 

as of record in ſome court, 

not a court of equity, 201. 

of a fine, 201. 

of a recovery, 203. 

— of a judgment or ſen- 
tence, 204. 

of matters in pais, 207. 

— of a ſtated account, 208. 

of an award, 209. 

of a releaſe, 209. 

of a will or cunveyance, 
210. 

—— of circumſtances bringing 
a caſe within the protection 
of a ſtatute, 210. 

—— that the defendant is in- 
titled equally with the plain- 
tiff to the protection of a 
court of equity, 25. 

— chat the bill is de- 
ficient to anſwer the pur- 


1 


poſes of complete juſtice, 
220. 
n_ to diſcovery, 222. 
that the plain- 
tiff 's caſe is not ſuch as in- 
titles a court of equity to 
compel a diſcovery, 222. 
of want of in- 
tereſt in the plaintiff to inti- 
tle him to a diſcovery, 222. 
of want of 
intereſt in the defendant, 
223. 


that the ſitua- 

tion of the defendant renders 

it improper for a court of 
equity to compel a diſcovery, 

223. 

to bills of revivor, 228. 

ro ſupplemental bills, 

229. 

to crols bills, 230. 

—— to bills of review, 231. 

to bills in nature of bills 
of revivor, and ſupplemental 
bills, 232. 

—— anlwer in ſupport of, 236. 

—— argument of, 239. 

— not uſually argued, 243. 

—— put iq upon oath, 239. 

— Without oath, 2 39. 

— beneſit of, ſaved to the 
hearing of the cauſe, 241. 

ordered to ſtand for an 
anſwer, 241. 

Plenarty, plea of, 214. 

Policy public, ground for inter- 
ference of a court of equity, 
119 

Popi i recuſaney, plea of, 187. 

Prayer of bill, 38, 45. 

of general relief, 38. 


Freſer vation of property pend- 
ing litigation, 


ground for 
inter- 


T 


. 


interference of courts of Review, bill of, on new mat- 


equity, 122. 

Private rights only, eſtabliſhed 
and protected in equity, 
129. 

Privilege of peerage, 9, 38. 
of lords of parliament, 


9, 38. 

Privity want of, between plain- 
tiff and defendant demurrer 
for, 141. 

Proceſs prayer of, 45. 

Proteflation in demurrer, 173. 

in pleas, 238. 

Public right, court of equity 

will not eſtabliſh a private 
right in contradiction to, 
129. 

Purchaſe for valuable conſide- 
ration, without notice, plea 
of, to relief, 215. 

to diſcovery, 228. 


Queen conſort, 23. 94. 
R 


Record, plea of matters of, 201. 
Recovery, plea of, 203. 
Rehearing, 81. 
Rejoinder, 19, 256. 
elator, in an information, 
what, 23,91 
death of, how far it 
affects a ſuit; 91. 
liable to coſts, 91. 
Releaſe, plea of, 209 
fraudulently obtained, 
relieved againſt in equity, 
118. 
Relief, demurrers to, 102. 
pleas to, 178. 
Replication, 15, 255. 
ſpecial, 19, 255. 
Review, bill of, 34, 78, 80. 
on error ap- 
parent in a decree, 78. 


Oo C———— 


ter diſcovered ſince the de- 

cree, 78. | 
cannot be 
brought on new matter 
without leave of the court, 
78. 


—— nes 


— may be 
brought on new matter af- 
ter affirmance of a decree in 
— parliament, 79. 

cannot be 
| brought after a demurrer to 
a former bill of review al- 
lowed, 79. 


— — 


cannot be 
brought after a decree has 
been pronounced twenty 


years, 79. 


pendency of 
ſhall not prevent execution 
of a decree, 80. 

—— neceſſary only 
when a decree is ſigned and 
inrolled, 81. 

— demurrer to, 


— 


— 


166. 


—ůů— —•— 


— ſupplemental 

bill in nature of, $1. 

bill in nature 
of, 34, 81, 83. 

Revive proceedings, order to, 72. 

Revi vor. bill of, 33, 63, 70. 

— bill in the na- 
ture of, 34, 66, 88. 

— —— may be filed 
by a defendant after a decree, 
7 + 9 

— by a creditor, 
on a bill on behalf of cre- 
ditors, 74. 


may be of part 
of a ſuit, 74. 


— 


1 64. 


demurrer to, 


Revi vor 


1 RED 


Revivor and ſupplement, wn 
of, 33» 74+ 8. 


Scandal, 47, 253. 

Scieri facias, ſubpœna in na- 
ture of, 64 

Sentence, plea of, 204. 

Solicitor-general, 203. 

Stated accounts, plea of, 204. 

Stating part of a bill, 42. 

Statute, plea of circumſtances 
bringing a caſe within the 
protection of, 210. 

— of frauds and perju- 

ries, plea of, 210. 

— — con- 
ſtruction of in equity, 211. 
— of limitations, plea 

of, 212. 


— — — — — 


may 
be pleaded to a bill of re- 
vivor, 214. 

of Weſtminſter the 
ſecond, plea of, 214. 
private plea of, 214. 
Strifneſs in pleading, 232. 
Subpena, 37. 

— in nature of ſcire fa- 
ciat, 64. 

Suit to extraordinary juriſ- 


diction of court of chan- 


cery, how inſtituted, 6. 
— on behalf of 
crown, 7, 22. 
— — bodies po- 
litic and corporate, 24. 


the 


— —— —— married 
women 24, 27 

_— ——_ infants, 
24, 25. 

— idiots, 


and lunatics, 24, 28. 


. 


Suit depending plea of, 197. 
— — filed 
without oath, 198. 


refer- 
red to a maſter to inquire 
into the fact, 198. 

Supplemental bill, 33, 59, 69. 


— - demurrer to, 


164. 


| bill in nature 
of, 34, 67, 89. 
Surrejoinder, 19. 


Suſpend the operation of de- 
crees, bill to, 34. 


Ea 
Teflimony perpetuated in e- 
quity, 130. 
—— — bill to perpetuate, 
33» 30. 


demurrer to bill to 
perpetuate, 131. 

Title to relief, want of in 
plaintiff, demurrer for, 144. 

want of in plain- 
tiff plea of, 194. 

Truſl, ground for interfer- 
ence of courts of equity, 
120. 

Univerſities, pleas of juriſdic- 
tion of, 183. 


W. 
Wafle reſtrained in equity, 
123, 124. 
Will plea of, 210. 
Witneſſes, teſtimony of, perpe- 
tuated in equity, 131. 


bill to 


perpetuate, 33. 


demurrer 


to bill to perpetuate, 131. 
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